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The Judicial Perspective on

Civility and Professionalism 

in the Courtroom and the conference room 

A.  General

1.
In the last few years, have you observed in your courtroom an increase or decrease in civility among lawyers?  

2.
To what do you attribute the change, if any?

3.
What is the interplay between the Rules of Procedure, the Rules of Professional Conduct and general notions of professionalism and civility?  As examples, a lawyer can adhere to the first two, yet still not practice with civility and professionalism.  Alternatively, a lawyer may be outwardly civil, but not play by the rules. 

4.
Can you offer several specific expectations you have of the lawyers who appear before you (and who have appeared before you in the past) insofar as civility and professionalism are concerned? 

B.  Early Resolution


1.
Do you believe that professionalism encompasses transparency in litigation, with the goal to resolve cases at an early stage?  Or is transparency more of just a tactical issue?  


2.
Regardless of how one characterizes transparency, how do you recommend that a lawyer balance the need to speak frankly about a case to get it resolved against the concern about revealing one’s hand too quickly.


3.
It can be an effective settlement too, especially at the early stage, to educate opposing counsel about his or her client, which can drive a wedge between them.  For example, this can occur when you have information demonstrating that the client is lying, or has information in his or her background about which counsel is unaware.  Does this strategy raise any questions about civility or professionalism?  

B.  Discovery and Pre-Trial


1.
Has Rule 26 limited in any degree the level of acrimony among lawyers in pretrial discovery, as reflected in the tenor and number of pretrial discovery disputes?

2.
What requirements of disclosure required by Rule 26 have been the most abused by counsel?  

a.
Are the disclosure requirements generally having their intended effect?  

b.
What suggestions do you have to improve the conduct of attorneys concerning appropriate disclosures under the Rules of Procedure?

3.
In what areas has a lack of candor by attorneys most often arisen during the pre-trial stage, e.g., request for extensions, postponements, discovery responses, etc. ?

4.
How have civility and professionalism, or the lack thereof, impacted the pre-trial motion practice in your court at the district level?

5.
Do you see misrepresentations of the record in pretrial motions or in appellate briefs?  If so, how do you address such misrepresentations?  How do you want the opposing party to call your attention to these factual inaccuracies or misstatement of the law?

6.
 What is the most important thing attorneys can do or could have done to increase civility and professionalism in your court?  

7.
We have a fair number of pro se plaintiffs who bring labor and employment cases.  



a.
What are the professional obligations of counsel to “educate” a pro se plaintiff on what the rules require?  For example, this may arises in the drafting of  Joint Discovery Plan, during depositions, and in written discovery.


b.
What are the most challenging tests for civility and professionalism in a litigation matter which includes an unrepresented party?


c.
How should counsel conduct themselves when pro se plaintiffs do not cooperate in discovery, or who persist in behaving rudely toward opposing counsel?  

8.
Are you aware of those attorneys who do not treat court personnel with the same level of civility and professionalism that they show you?  How important is this?

C.  Trial

1.
How do you believe juries respond to instances of incivility or a lack of professionalism at trial?  Generally speaking, has it been your experience that juries care about such situations?
2.
What other aspects of a trial generate the greatest concern by the Court about ethics and professionalism?

a.
Voir dire abuses?

b.
Failure to comply with the Court’s evidentiary rulings and attempts to circumvent them?

c.
The attorney’s decorum with witnesses and parties on cross-examination, i.e., proper impeachment versus insult, degradation, irrelevance?

d.
Failure to adhere to stipulations and agreements?

e.
The lack of thorough preparation by counsel?

f.
Other abuses?

3.
How should counsel respond in the event that opposing counsel  is rude or discourteous  during a trial if the court does not address it sua sponte. For example, a lawyer doesn’t want to appear oversensitive to a jury, but at the same time, if opposing counsel is crossing the line, shouldn’t the lawyer object? 

4.
What is the appropriate response when counsel is misrepresenting facts to the jury? Should one object, or address it in cross examination of the witness, in closing arguments, or at any other stage?  

5.
How do you police and punish intentional or negligent failures by an attorney to meet trial requirements and deadlines without unduly prejudicing the client?

a.
Do you identify and rein in “habitual offenders,” so that certain lawyers who have reputations for bad behavior at trial, or poor preparation for trial, get tougher control and stronger discipline?

b.
What are the factors that weigh in to your analysis on this point?  

c.
In Hornbuckle v. ARCO Oil & Gas Company, 732 F.2d 1233 (5th Cir. 1984), the Fifth Circuit ruled that, when lesser sanctions for the failure to prosecute have proven futile, a district court may properly dismiss a case with prejudice provided the court has considered any alternative sanctions other than the payment of monetary sanctions, or determined that alternative to be one that the plaintiff was capable of performing.  “When a district court dismisses an action with prejudice for counsel’s failure to prosecute, such findings of fact are essential for our consideration of the inevitable argument that the dismissal was an abuse of its discretion.”


1.
What has been your experience as to the effectiveness of lesser sanctions when the plaintiff’s or his counsel’s conduct is egregious?


2.
When is it appropriate to, in effect, punish the client for the sins of counsel?

d.
Does the Court tend to sanction corporate defendants and their counsel more readily than plaintiffs and their counsel for unprofessional behavior?  Is there a triple standard, i.e., for defendants, represented plaintiffs and unrepresented plaintiffs?

6.
Do you refer ethical issues at trial to the Bar or address them otherwise?

7.
Have you ever declared a mistrial or entered a judgment because of attorney misconduct during trial?

a.
What circumstances (or standard) do you use in determining whether to grant a mistrial or a lesser penalty?

b.
As appellate judges, have you ever affirmed or reversed a sanction based on attorney misconduct during trial?

6.
To what extent, if any, does the conduct of the judge affect the lawyers’ civility and professionalism in the courtroom?  

D.  Post-Trial and Appeal

1.
How does your Court handle:

a.
Efforts to circumvent appellate rules regarding briefs and the record, e.g., page limitation violations, inaccurate record citations?

b.
A failure to recognize controlling precedents or applicable standards of review?

2.
Do you observe a lack of professionalism in any way during the appellate process?

3.
To what extent does your Court find that the case can be resolved by appellate mediation?  

E.  Miscellaneous Issues

1.
College Fellows are charged to mentor younger attorneys  beginning in practice.  What advice would you give to mentors as they seek to develop those attorneys and encourage civility?

2.
One of our most important assets is a reputation for keeping one’s word.  It serves all of our clients well when they are represented by someone whose word can be trusted. 


a.
 What recommendations do you have for us when clients  demand that we renege on deals that they previously authorized us to make?

3.
We have all encountered lawyers who ascribe to the notion that, to be effective, they have to behave badly and be overly aggressive. 


a.
How do you recommend that those who practice before you deal with such lawyers?  


b. 
At what point, if ever, do you want counsel to bring it to the Court’s attention?
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