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Wage-Hour Collective Actions Have
Dramatically Increased Over Time
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Impact of Dukes on Wage-Hour
Class/Collective Actions
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Dukes v. Wal-Mart

United States Supreme Court

e Federal Rule of Civil Procedure 23(b)(2)—Supreme Court
reverses 9th Circuit (9-0)

0]

“Rule 23(b)(2) applies only when a single injunction
or declaratory judgment would provide relief to each
member of the class. It does not authorize class
certification when each individual class member
would be entitled to a different injunction or
declaratory judgment against the defendant.
Similarly, it does not authorize class certification
when each class member would be entitled to an
individualized award of monetary damages.”

I~





Dukes v. Wal-Mart

United States Supreme Court

« Federal Rule of Civil Procedure 23(a)—Supreme Court reverses 9th Circuit
(5-4)

o “The crux of this case is commonality—the rule requiring a plaintiff to
show that ‘there are questions of law or fact common to the class.’
Rule 23(a)(2). That language is easy to misread, since any
competently crafted class complaint literally raises common
‘questions.’”

0 What matters to class certification ... is not the raising of common
‘questions'—even in droves—but, rather the capacity of a classwide
proceeding to generate common answers apt to drive the resolution
of the litigation. Dissimilarities within the proposed class are what
have the potential to impede the generation of common answers.’”

o Plaintiffs must “demonstrate that the class members have suffered the
same injury” not “merely that they have all suffered a violation of the
same provision of law.”

o  “Their claims must depend upon a common contention . . . That
common contention, moreover, must be of such a nature that it is
capable of classwide resolution—which means that determination of
its truth or falsity will resolve an issue that is central to the validity of
each one of the claims in one stroke.”

(6]





Dukes v. Wal-Mart

Supreme Court Applies Dukes in
Wang v. Chinese Daily News, Inc., 623 F.3d 743 (9th Cir.),
vacated, -—- S. Ct. -———, 2011 WL 4529957 (Oct. 3, 2011)

 The Ninth Circuit in Wang v. Chinese Daily News, Inc., 623 F.3d
743, 753-55 (9th Cir. 2010):

o Affirmed award of $7.7 million to California employees
alleging wage-and-hour class claims

o Affirmed district court’s certification of a Rule 23(b)(2) class
that included claims for monetary relief

o Found that monetary relief did not predominate where
plaintiffs sought to enjoin allegedly injurious employment
policies

o Concluded that claims for money and injunctive relief were
“closely related”

e The Supreme Court in Chinese Daily News, Inc. v. Wang, Lynn, et
al, -——-S. Ct. -———, 2011 WL 4529957 (Oct. 3, 2011):

o Granted petition for a writ of certiorari, vacated (in two
sentence opinion) judgment of the Ninth Circuit, and
emanded to the Ninth Circuit in light of Dukes.

o





Dukes v. Wal-Mart

Application of Dukes to FLSA Conditional Certification

* Ruizv. Serco, Inc., 2011 U.S. Dist. LEXIS 91215 (W.D. Wis. Aug. 5, 2011):

Plaintiffs, who provide support services to military members and their
families, alleged that they were misclassified as exempt

Court denied motion for conditional certification; no “common policy”
because exemption determinations made by managers on an individual basis

Dukes Rule 23 holding is “instructive” and “generally provides guidance in
deciding when certification of a collective action under the FLSA is
appropriate”

o MacGregor v. Farmers Ins. Exchange, 2011 WL 2981466 (D.S.C. July 22,
2011):

Plaintiffs, who were claims representatives for insurer, asserted off-the-clock
claims

Court denied motion for conditional certification; no evidence that insurer
had an “unwritten policy” requiring supervisors to violate the FLSA

Dukes is “illuminating”; noting that “if there is not a uniform practice but
rather decentralized and independent actions by supervisors that is contrary
to the company’s established policies, individualized inquiries are likely to
predominate”

I~





Dukes v. Wal-Mart

Application of Dukes to FLSA Conditional Certification

Some Courts have refused to apply Dukes to deny conditional certification on
grounds that plaintiffs bear a heavier burden for Rule 23 certification than for FLSA
conditional certification, or where no discretionary decisions were at issue.

o Ware v. T-Mobile USA, 2011 WL 5244396 (M.D. Tenn. Nov. 2, 2011):

« Plaintiff call center workers alleged that they were not paid for pre- and post-shift
work

e Court granted motion for conditional certification; “Dukes does not affect [the]
analysis of whether the plaintiffs are similarly situated . . . under the FLSA.”

 “This case ... involves a collective action brought under the FLSA where, unlike a
Rule 23 class action, employees seeking to join the class are statutorily required to
affirmatively opt-in.”

e Faustv. Comcast Cable Commc’s Mgmt, LLC, 2011 WL 5244421 (D. Md. Nov. 1,
2011)
« Plaintiff call center workers alleged that they were not paid for pre-shift boot-up
time

« Court granted motion for conditional certification; “As the Dukes case pertains to
class certifications under [FRCP] 23 and was premised on alleged sexual

discrimination . . ., and the present case pertains to certification of a collective
action for unpaid overtime under the [FLSA], the Court finds Dukes to be
inapplicable . . .”

« See also Troy v. Kehe Food Distribs., Inc., 2011 WL 4480172, at *8 (W.D. Wash.
Sept. 26, 2011); Spellman v. Am. Eagle Express, Inc., 2011 WL 4014351, at n.1
(E.D. Pa. July 21, 2011).

100





Dukes v. Wal-Mart

Application of Dukes to FLSA Decertification Motions

e Gilmerv. Alameda-Contra Costa Transit Dist., 2011 WL 5242977 (N.D. Cal. Nov. 2,
2011):

Plaintiff bus drivers alleged that they were not paid for “start-end” and “split-
shift” travel time

Court denies FLSA second-stage motion to decertify

Dukes “does not stand for the proposition that an employer is entitled to an
individualized determination of an employee’s claim for back pay in all
instances in which a claim is brought as a collective or class action.”

“Plaintiffs in this case are not situated dissimilarly to one another, as the
plaintiffs were found to be in Dukes.”

“The variations in the modes of travel of Plaintiffs here, which affect the
extent of [the employer’s] liability for unpaid travel time, are more limited
than the discretionary decision-making that led to failures to promote
employees in Dukes.”

e Cf. Bouaphakeo v. Tyson Foods, Inc., 2011 WL 3793962 (N.D. lowa Aug. 25, 2011)

Plaintiffs, who worked at a pork processing plant, alleged they were denied
compensation as a result of a gang time compensation system

Employer moved to decertify Rule 23 state law class in light of Dukes

Court denied motion; the Dukes “holdings and analysis [are] largely
inapplicable to and/or distinguishable from the instant case”

1©





Six Significant Second Circuit
Wage-Hour Decisions:

/In re Novartis
Shahriar v. Smith & Wollensky
Kuebel v. Black & Decker
Myers v. Hertz Corp.
Reiseck v. Universal
Communications
Davis v. JP Morgan Chase






In re Novartis Wage & Hour Litig..
Exemption of Pharmaceutical Sales
Representatives

Background

- 70 years: federal courts, pharmaceutical companies and the
United States Department of Labor (“DOL”) consider
pharmaceutical sales representatives (“PSRs”) to be
salespeople exempt from overtime pay requirements under
the Fair Labor Standards Act (“FLSA”).

> Mid-2000s: PSRs begin challenging their exempt status and
seeking back overtime pay.

- Dozens of lawsuits filed across the country.






Pharmaceutical Sales Reps

In re Novartis Wage & Hour Litig.,
611 F.3d 141 (2d Cir. 2010)

e Plaintiff sales reps asserted overtime claims under FLSA and NYLL

« US DOL filed amicus brief arguing that sales reps do not satisfy the outside
sales or administrative exemptions

« Court held:
« DOL interpretations are entitled to “controlling” deference

« Sales reps do not satisfy outside sales exemption because they do not
“transfer ownership,” “take an order for a purchase,” or “obtain . . . a
binding commitment to prescribe.”

« Sales reps do not satisfy administrative exemption because they do not
“have any authority to formulate, affect, interpret, or implement
Novartis’s management policies or its operating practices, . . . are [not]
involved in planning Novartis’s long-term or short-term business
objectives, . . . [do not] carry out major assignments in conducting the
operations of Novartis’s business, . . . [and do not] have any authority to
commit Novartis in matters that have significant financial impact.”






Pharmaceutical Sales Reps

v Christopher v. SmithKline Beecham, 635 F.3d 383 (9th Cir. 2011)

» Position of DOL in its amicus brief was not entitled to deference

» “In view of many similarities between PSRs and salespeople in other fields,
Ioharmaceutical industry norms, and the acquiescence of the [DOL] over the
ast seventy-plus years, we cannot accord even minimal Skidmore deference
to the position expressed in the amicus brief.”

» Held that sales reps were exempt under outside sales exemption

» “Plaintiff’s contention that they do not ‘sell’ to doctors ignores the structure
and realities of the heavily regulated pharmaceutical industry.”

» Smith v. Johnson & Johnson, 593 F.3d 280 (3d Cir. 2010)
» Plaintiff submitted DOL’s Novartis amicus brief, but court did not address
» Held that sales reps were exempt under FLSA administrative exemption

» Work was “directly related” to “management or general business operations”
because “it involved a high level of planning an _fore5|ﬂht, and the strategic
plan that [plaintiff] developed guided the execution of her remaining duties.”

» Work involved the “exercise of independent judgment with respect to matters
of significance” because plaintiff “executed nearly all of her duties without
direct oversight.”

v Baum v. AstraZeneca LP, 372 Fed. Appx. 246 (3d Cir. 2010)

» Held that sales reps were exempt under Pennsylvania’s administrative
exemption; Plaintiff submitted Movartis amicus, but court did not address






Map Highlighting Second, Third, Fifth, Seventh, and Ninth Circuits
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Pharmaceutical Sales Reps

Cert Petition in Christopher v. SmithKline Beecham, Corp.,
No. 11-204 (U.S. Aug. 17, 2011)

» August 12, 2011: Plaintiff-Appellant in Christopher filed a petition
for a writ of certiorari before the Supreme Court.

» October 17, 2011: Defendant-Appellee filed response

- Defendant-Appellant supported grant of certiorari, citing

confusion, uncertainty and financial impact caused by circuit split.

» The Supreme Court could announce its decision on whether to grant
certiorari as early as November 28, 2011.






Shahriar v. Smith & Wollensky:
Hybrid Actions

« Compatibility of FLSA Collective Actions
and Rule 23 State-Law Class Actions






Hybrid Actions

Shahriar v. Smith & Wollensky,
———F.3d ————, 2011 WL 4436284 (2d Cir. 2011)

e Plaintiff waiters asserted minimum wage and overtime claims under FLSA and
NYLL.

e District court granted plaintiffs’ motion for Rule 23 class certification, exercising
supplemental jurisdiction over plaintiffs’ state-law claims. /d. at *4

« Atissue in the appeal before the Second Circuit

Whether lower court abused its discretion in exercising supplemental
jurisdiction over the plaintiffs’ state-law claims.

« Court held:

e Supplemental jurisdiction was appropriate pursuant to 28 U.S.C. § 1367
where the federal and state claims “form part of the same case or
controversy” and the state claims do not raise complicated or novel issues of
law, and do not substantially predominate over the federal claims.

* No compelling reason to decline supplemental jurisdiction where the
language of the FLSA does not prevent the exercise of supplemental
jurisdiction; FLSA “savings clause” states that FLSA does not excuse
noncompliance with state law; and the legislative history provides no support
for precluding the hybrid action.






Hybrid Actions

29 U.S.C. § 216(b) and Nationwide Rule 23 State Law Claims —-
Tradeoffs for Plaintiffs’ Counsel

FLSA

>

o

[e]

May be easier to obtain class certification

Offers possibility of liquidated damages and attorneys’ fees,
which may not be available under state law

Early stage, court facilitated notice
Accommodates nationwide cases
But opt-in mechanism limits class size

Rule 23

[e]

o

0]

(@)

Opt-out mechanism allows for larger classes and, therefore,
larger aggregate damages

Longer state law statutes of limitation (some states: NY, CA)
But increased risk that class will not be certified
Does not easily accommodate nationwide cases





Hybrid Actions

> Circuit Court Decisions Allowing Hybrid Actions

[e]

Ervin v. OS Rest. Servs., Inc., 632 F.3d 971, 963-74 (7th Cir. 2011): “We
conclude that there is no categorical rule against certifying a Rule 23(b)(3)
state-law class action in a proceeding that also includes a collective action
brought under the FLSA.”

See also Wang v. Chinese Daily News, Inc., 623 F.3d 743, 761 (9th Cir. 2010),
vacated on othergrounds No. 10-1202, _-S.Ct. ———- (U S. Oct. 3, 2011);
Lindsay v. Gov’t Employees Ins. Co., 448 F.3d 416 (D.C. Cir. 2006)

> Circuit Court Decisions Precluding Hybrid Actions

o

De Asencio v. Tyson Foods, Inc., 342 F.3d 301, 311 (3d Cir. 2003): The court
declined supplemental Jurlsdlctlon over state-law class claims where novel
state issues involved.

But see Fisher v. Rite Aid Corp., No. 11-1685 (3d Cir. Mar. 17, 2011)

o District Court found that “a Section 2] 6(b) collective action and a Rule 23
class action are ‘inherently incompatib and held that this
%ncomlgealltlbl |t]y extends to separately flled actlons 764 F. Supp. 2d 700

The compatibility issue is pending on appeal
Oral argument is scheduled for January 13, 2012
The US DOL has submitted an amicus briefin support of appellant

o
o
o





FLSA & NYLL Developments

Kuebel v. Black & Decker Inc.,
643 F.3d 352 (2d Cir. 2011)

«  Employee sued under both the FLSA and the NYLL on behalf of himself and a class
of employees. Employer won summary judgment and Employee appealed.

« Two claims at issue in the appeal before the Second Circuit:

0]

0]

whether the time spent commuting between home and the job site was

compensable for employee working out of his home and at several job sites;
and

whether he should have been paid for overtime hours worked that he did not
record.

e Court reversed in part, affirming summary judgment on commute time claims and
reversing summary judgment on off-the-clock claims

Even if home activity is “integral and indispensable” to his principal job
activities, it is well-established in the law that normal home to job site travel
time is not compensable.

Employee’s recollected estimates of the time he worked were sufficient to
pass the burden to the employer of showing hours worked. Despite written
policies that all time worked should be recorded, testimony that Employee
was instructed not to record more than forty hours per week created a
question of fact that survived summary judgment.





FLSA and NYLL Developments

Myers v. Hertz Corp.,
624 F.3d 537 (2d Cir. 2010)

e Plaintiffs claimed that they were improperly classified as exempt from overtime
pay requirements under FLSA & NYLL.

e District court denied FLSA conditional certification motion and Rule 23 motion for
class certification of NYLL claims; plaintiffs filed interlocutory appeal

e Court affirmed denial of Rule 23 motion and found it lacked pendent appellate
jurisdiction over denial of FLSA conditional certification

o NYLL § 191, titled “Frequency of Payment,” “only involves the timeliness of
wage payments, and does not appear to afford plaintiffs any substantive
entitled to a particular wage.”

o In Rule 23 motion for class certification in exemption cases, courts must
examine duties actually performed by plaintiffs.

o “[T]he existence of a blanket exemption policy, standing alone, is not
itself determinative of the main concern in the predominance inquiry: the
balance between individual and common issues.”

o Two-step approach to FLSA class certification is “sensible.”

o At first step in exemption cases, plaintiffs must make a “modest factual
showing” that “there are other employees who are similarly situated with
respect to their pay provisions, on which the criteria for many FLSA
exemptions are based, who are classified as exempt pursuant to a
common policy or scheme.”





FLSA & NYLL Developments

Reiseck v. Univ. Communications of Miami, Inc.
591 F.3d 101 (2d Cir. 2010)

e Plaintiff, who was an advertisement salesperson, alleged that she was misclassified as
exempt in violation of the FLSA and NYLL. Employer won summary judgment; district
court held that plaintiff satisfied administrative exemption. Plaintiff appealed.

. At issue in the appeal before the Second Circuit:

o Whether “District Court erred in concluding that [plaintiff] was not eligible for
overtime pay because she fell within the so-called ‘administrative exemption’ to
the FLSA.”

e Court reversed, holding that plaintiff did not perform work directly related to
management policies or general business operations

o “Because [Plaintiff’s] primary duty was the sale of advertising space, she is properly
considered a ‘salesperson’ for the purposes of the FLSA and therefore does not fall
under the administrative exemption.”

LT

e Plaintiff did not “promote sales”; “Because [Plaintiff] sold advertising space, it seems
that she must have ‘promoted sales.” But under that theory, any sales clerk in a
retail store would ‘promote sales’ when assisting potential customers.”

« Court remanded to district court to consider whether Plaintiff satisfied outside sales
exemption

e May 2011: District court holds, in two-page opinion, that “summary judgment is
not appropriate for either side”






FLSA & NYLL Developments

Davis v. JP Morgan Chase & Co.
587 F.3d 529 (2d Cir. 2009)

e Plaintiff loan underwrites alleged that he was misclassified as exempt in violation
of the FLSA and NYLL. Employer won summary judgment and Plaintiff appealed.

e« Atissue in the appeal before the Second Circuit:

o ‘“whether underwriters tasked with approving loans, in accordance with
detailed guidelines provided by their employer, are administrative employees
exempt from the overtime requirements of the” FLSA and NYLL

e Court reversed, holding that plaintiff “did not perform work directly related to
management policies or general business operations”

« “As an underwriter, [Plaintiff’s] primary duty was to sell loan products under
the detailed directions of the Credit Guide. There is no indication that
underwriters were expected to advise customers as to what loan products
best met their needs and abilities. Underwriters were given a loan application
and followed procedures specified in the Credit Guide in order to produce a
yes or no decision.”

« “Their work is not related either to setting ‘management policies’ nor to
‘general business operations’ . . . but rather concerns the ‘production’ of
oans—the fundamental service provided by the bank.”






US DOL Enforcement Efforts &
Focus on Independent
Contractors






DOL Enforcement Efforts
» U S. DOL & ABA Partnership

On November 13, 2010, Vice President Biden and the DOL announced a partnership
between the DOL and the American Bar Association “to help workers resolve
complaints received by DOL’s Wage and Hour Division”

> Since December 13, 2010, “people whose cases cannot be pursued [have
been]provided with a newly created toll-free number that will connect them with an
ABA-approved attorney referral service so they can find a qualified lawyer to help
with their claims.” Blog of the White House Middle Class Task Force (Nov. 19, 2010)
(http:/ /www.whitehouse.gov/blog/2010/11/19/helping-middle-class-families-
pursue-justice)

> “In addition, when the Wage and Hour Division has conducted an investigation, the
complainant will now be provided information about the Wage and Hour Division’s
determination regarding violations at issue and back wages owed. This information
will be given to the complainants in the same letter informing them that the Wage
and Hour Division will not be pursuing further action, and will be very useful for
attorneys who may take the case.” DOL Wage & Hour Div. Website

(http://www.dol.gov/whd/resources/ABAReferralPolicy.htm) (emphasis added)






Focus on Independent Contractors

US DOL estimated in 2010 that worker misclassification has cost $40 billion in tax revenues since
1996. Anti-misclassification initiatives are on the rise:

»  Payroll Fraud Prevention Act (Introduced in Senate on April 8, 2011; now in committee):

> Would require employers to provide a notice to its “employees and non-employees”
showing (i) the person’s classification as employee or IC; (ii) a statement directing the
individual to a DOL website summarizing the rights of employees and non-employees
under the FLSA; (iii) the address and phone number of the local DOL office; and (iv)
statement directing ICs to DOL with questions about classification

»  Employee Misclassification Prevention Act (Introduced in House on October 13, 2011; now in
committee):

[e]

Would require employers to maintain records of non-employee workers and presumes
employee status where no records are kept

> Must maintain “the remuneration and hours relating to the performance of labor or
services by each” IC as well as the notices provided to each IC

[e]

Contains same notice requirements as proposed Senate Payroll Fraud Prevention Act

» US DOL signs a memorandum of understanding with the IRS on September 19, 2011:

o

Agree to share data and coordinate enforcement efforts to curtail employee
misclassification.

Labor agencies of seven states, including Connecticut, Maryland, Massachusetts,
Minnesota, Missouri, Utah and Washington, have also signed

Hawaii, Illinois, Montana, and New York are expected to sign





Focus on Independent Contractors

IRS announced on September 21, 2011 the launch of its Voluntary
Classification Settlement Program:

» Taxpayers may “reclassify their workers as employees for employment
tax purposes for future tax periods with partial relief from federal
employment taxes

Eligibility:

- consistently treated the worker as a nonemployee

- filed all Form 1099s for that worker for the last three years
> must not be under misclassification audit

- must have complied with the results of any previous audit
VCSP Agreements:

o ic:a%<payer agrees to treat the class of workers as employees in the
uture

° pays onlx 10% of the employment tax liability that might have been
due on the workers’ compensation for the most recent year;

> not liable for interest or penalties
- will not be subject to audit regarding the workers being reclassified

Taxpayers must aloply using Form 8952, Application for Voluntary
Classification Sett

ement Program, available at IRS website






Focus on Independent Contractors

States Also Focus On Independent Contractors

» New York’s Construction Industry Fair Play Act:
o Effective October 26, 2010

o Presumption that person hired by construction contractor is an
employee unless worker is a “separate business entity,” OR is free
from control and direction, service is outside usual course of
business, and worker is customarily engaged in independent trade
similar to service at issue.

o Requires that notice be posted regarding tax obligations of
independent contractors and the rights of employees.

o Imposes civil and criminal penalties for violation by contractor






Class Action Waivers in
Arbitration Agreements






Class Action Waivers in Arbitration
Agreements

AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011) (Apr.
27,2011):

» Issue: “whether the [Federal Arbitration Act] prohibits States
from conditioning the enforceability of certain arbitration
agreements on the availability of classwide arbitration
procedures.”

» Held: Federal Arbitration Act preempted a California state
contract rule, the Discovery Bank rule, which deemed a class-
action arbitration waiver to be unenforceable as
unconscionable when it is part of an adhesion contract,
damages are predictably small and the consumer alleges a
scheme to cheat consumers.






Class Action Waivers in Arbitration
Agreements

AT&T Mobility LLC v. Concepcion - Cont’d:

» 5 to 4 majority concludes that Federal Arbitration Act preempts
a California rule that class action waivers in consumer
contracts are unconscionable

» The “overarching purpose of the FAA . . . is to ensure the
enforcement of arbitration agreements according to their terms
so as to facilitate streamlined proceedings.”

» “[C]lass arbitration, to the extent it is manufactured by
Discover Bank rather than consensual, is inconsistent with the
FAA” because it (1) sacrifices informality, transforming
arbitration into a slow and costly process; (2) leaves required
procedural formalities and due process rights in the hands of
arbitrators; (3) increases risks to defendants; and (4) is poorly
suited “to the higher stakes of class litigation.”






Class Action Waivers in Arbitration

Agreements

2d Circuit Addresses Similar Issue
One Month Before Concepcion

In re American Express Merchants’ Litig., 634 F.3d 187 (2d Cir.
2011) (March 8, 2011)

» Plaintiff merchants filed class action antitrust suit against
credit card issuer

» Court held that mandatory class action waiver provision
contained in arbitration clause in credit card acceptance
agreement was unenforceable

» Court found that “the class action waiver in this case precludes
plaintiffs from enforcing their statutory rights”

» “We find . .. as a matter of law, that the cost of plaintiffs’
individually arbitrating their dispute with Amex would be
prohibitive, effectively depriving plaintiffs of the statutory
protections of the antitrust laws.”

August 1, 2011: 2d Circuit issues order suva sponte indicating
that it will consider whether to rehear case; states “no further
briefing necessary at this time”





Class Action Waivers in Arbitration
Agreements

Sutherland v. Ernst & Young LLP, 768 F. Supp. 2d 547 (S.D.N.Y.
2011) (March 3, 2011):

» Decided 5 days before /n re Am. Express and 1 month before
Concepcion

» Employee brought FLSA collective action alleging that employer
violated the FLSA and New York laws by failing to compensate
plaintiff and other similarly situated for overtime worked.

» Defendant moved to compel arbitration of the plaintiff’s claims
individually, based on class waiver provision in the parties’
arbitration agreement.

» Court denied the defendant’s motion and found the arbitration
agreement to be unenforceable “because it prevents [the
plaintiff] from vindicating her statutory rights.”

» Motion for reconsideration in light of Concepcion is currently
pending






Class Action Waivers in Arbitration
Agreements

Chen-Oster v. Goldman, Sachs & Co., 785 F. Supp. 2d 394 (S.D.N.Y. 2011),
reconsideration denied, 2011 WL 2671813 (S.D.N.Y. July 7, 2011):

» Female employees brought Rule 23 class action alleging pattern or practice
of gender discrimination

» Citing /n re Am. Express, Court held that an arbitration agreement between
and employer and employee was unenforceable where it precluded the
plaintiff employee from enforcing federal statutory right under Title VII to
be free from a pattern and practice of gender discrimination - a right which
the plaintiff may not vindicate individually. 785 F. Supp. 2d 394 (2011).

» Court declined to reconsider its holding in light of Concepcion. 2011 WL
2671813 (S.D.N.Y. July 7, 2011).

» “Concepcion involved the preemption of state contract law by a federal
preference for arbitration embodied in a federal statute, the FAA.”

» The Supreme Court “emphasiz[ed] that [the FAA’s Savings Clause] did not save
the state contract law at issue in the case because ‘nothing in [the Savings
Clause] suggests an intent to preserve state-law rules that stand as an
obstacle to the accomplishment of the FAA's objectives.”

» “This case [Chen-Oster] demands consideration of a separate issue: whether
the FAA's objectives are also paramount when, as here, rights created by a
competing federal statute are infringed by an agreement to arbitrate.”






Class Action Waivers in Arbitration
Agreements

Brown v. Ralphs Grocery Co., 197 Cal. App. 4th 289 (2d Dist.
2011):

» Employee brought class action and PAGA representative action
asserting claims under Cal. Labor Code

» Employer moved to compel arbitration. Trial court denied
motion, finding class action waiver and waiver of right to
pursue representative action under PAGA unenforceable.

» Cal. Court of Appeal held that ruling on class action waiver was
not supported by substantial evidence but that trial court
correctly ruled that waiver of PAGA right to bring
representative action was unenforceable.

» AT&T“did not specifically address whether California state law applicable to
waiver of statutory representative actions - which actions are a means to
enforce state labor laws for the benefit of the public - was preempted by the
FAA.”

» “And, even if a PAGA claim is subject to arbitration, it would not have the
attributes of a class action that the A7&7 case said conflicted with arbitration,
such as class certification, notices, and opt-outs. Until the United States
Supreme Court rules otherwise, we continue to follow what we believe to be
California law.”






Class Action Waivers in Arbitration
Agreements

Sonic-Calabasas A. v. Moreno, ——- S. Ct. -———, 2011 WL 2148616
(Oct. 31, 2011):

» Supreme Court grants cert petition

» Vacates a California Supreme Court ruling that employee with a
wage claim against his employer had a right to informal
hearing before the State Labor Commissioner (“Berman
hearing”) notwithstanding an arbitration agreement between
the employee and employer in which the employee waived the
option of such a hearing. Sonic-Calabasas A. v. Moreno, 247
P.3d 130 (Cal. 2011)

» Remands case to California Supreme Court for further
consideration in light of A7&T Mobility LLC v. Concepcion, 563
U.S. ---(2011)






Recent Statutory Developments
in New York Wage-Hour Law






New York State Developments

Wage Theft Prevention Act
« Went into effect on April 9, 2011

* Increased damages for failure to pay wages, minimum wages, overtime
(liguidated damages increased from 25% to 100% of wages owed)

o Jiv. Belle World Beauty, Inc., No. 603228/2008 (Sup. Ct. N.Y. Cnty.
Aug. 24, 2011) (allowing retroactive application of Act’s increased
liguidated damages provision because provision is remedial and
does not “impair vested rights or create new rights”)

« Additional content for mandatory Wage Notice to employees (NYS DOL
issued template notices)

« Employee acknowledgment of receipt of Wage Notice

« Sets forth requirements for Wage Statements






Questions?

.






THE COLLEGE OF LABOR AND EMPLOYMENT LAWYERS, INC.
PRINCIPLES OF CIVILITY AND PROFESSIONALISM FOR ADVOCATES

Preamble
As a Fellow of The College of Labor and Employment Lawyers, I recognize that 1 have a special obligation to ensure that our system of justice works
fairly and efficiendy. In order to carry out that responsibility, not only will I comply with the letter and spirit of the disciplinary standards applicable
to all practitioners, but I will also conduct myself in accordance with the following Principles of Civility and Professionalism as guidance for Fellows
when dealing with clients, opposing parties, their counsel, the courts, other adjudicators, arbitrators, mediators and neutrals, and the general public.

A. With respect to client(s):
1. Fellows should be loyal and committed to their client’s cause. Fellows should not permit that loyalty and commitment to interfere with their

ability to provide clients wixth objective and independent advice.

. Fellows should endeavor to accomplish their client’s objectives in all marters as expeditiously and economically as possible.

. Fellows should counsel their clients with respect to mediation, arbitration and other forms of alternative dispute resolution in appropriate cases.

. Fellows should advise their clients against pursuing litigation (or any other course of action) that is without merit, and against insisting on
tactics which are intended to unduly delay resolution of a matter or to harass or drain the financial resources of the opposing party.

. Fellows should advise their clients, colleagues and co-workers, and demonstrate by example, that civility and courtesy are not to be equated with
weakness.

. Fellows should counsel their clients that a willingness to initiate or engage in sertlement discussions is consistent with zealous and effective
representation, and should abide by the client’s decisions concerning the objectives and strategies of the representation.

. With respect to opposing parties and their counsel:

. Fellows should be zealous advocates, but should treat opposing counsel, opposing parties, tribunals and tribunal staff with courtesy, civility,
respect and dignity, conducting business in a professional manner at all times.

. In litigation and other procecdings, Fellows should zealously advocate for their clients, consistent with their duties to the proper functioning of
our judicial system.

. Fellows should consult with opposing counsel before scheduling depositions, meetings and hearings, and be cooperative with opposing counsel
when scheduling changes are requested.

. Fellows should refrain from utilizing litigation or any other course of conduct 1o harass the opposing party.

. Fellows should refrain from engaging in excessive or abusive discovery tactics.

. Although delay may be necessary or appropriate in certain circumstances, Fellows should refrain from utilizing improper delaying ractics.

_ In depositions, proceedings and negotiations, Fellows should act with dignity, avoiding groundless objections and maintaining a courteous and
respectful demeanor towards all other persons present.

. Fellows should be guided by the clients’ goals in completing a transaction. Ptide of authorship, when matters of substance are not involved,
only contributes to delay and cost in a transaction.
. Fellows should clearly identify for other counsel or parties all changes that they have made in documents submitted to them for review.

. With respect to the courts and other tribunals:
1. Fellows should recognize that the proper functioning of our system of justice is enhanced by both vigorous and zealous advocacy and civility and
courtesy.

. Where consistent with the clients’ interests and instructions, Fellows should communicate with opposing counsel or parties in an effort to
minimize or resolve litigation.

. Fellows should voluntarily withdraw claims or defenses when it becomes apparent that they do not have merit.

. Fellows should refrain from filing frivolous claims, motions or responses thereto.

. Fellows should make reasonable efforts to agree with other counsel, as early as possible, on a voluntary exchange of information and on a plan
for discovery.

. Fellows should atrempt to resolve by agreement objections to matters contained in the opponents’ pleadings and discovery requests or responses.

. Fellows should notify opposing counsel and, if appropriate, the court or other tribunal, as early as possible when scheduled hearings, meetings
or depositions must be cancelled, postponed or rescheduled.

. Fellows should verify the availability of known key participants and witnesses before dates for hearings or trials are set — o, if thar is not
feasible, immediately after such dates have been set — so that the court (or other tribunal) and opposing counsel or party can be promptly
notified of any scheduling conflicts.

. Fellows should be punctual in court proceedings, hearings, arbitrations, conferences, depositions and other meetings.

. Fellows should approach all uibunals with cander, honesty, diligence and utmost respect.

D. With respect to the public and our system of justice:

. Fellows should remember that, in addition to a commitment to their clients’ causes, their responsibilities as lawyers and Fellows of the College
include a devotion to the public good.

. Fellows should endeavor to keep current in the ateas of law in which they practice and, when necessary, to associate with, or refer clients to,
others knowledgeable in a field of practice in which they do not have the requisite experience.

. Fellows should conduct themselves in a manner that reflects acceptance of their obligations as Fellows of the College and as members of a self-
regulating profession. Fellows should also encourage fellow lawyers to conduct themselves in accordance with the standards set forth in these
Principles and other standards of civility and professionalism.

. Fellows should be mindful of the need to conduct themselves in a way that will enhance the image of the legal profession in the eyes of the
public, and should be so guided when considering methods and contents of advertising,

. Fellows should conduct themselves in a manner that reflects acceptance of their obligation as attorneys to contribute to public service, to the
improvement of the administration of justice and to the provision of uncompensated time and civic influence on behalf of those persons who
do not have access to adequate legal assistance.












Law Firm Marketing

The U.S. Supreme Courts Decision in Bates vs,\. State Bar
of Arizona 1977 struck down Traditional Code of Ethics
and Rules of Professional Conduct prohibiting “frank
marketing”.

Enabled meaningful change beyond the decision itself.

Began a course of evolution that 34 years later brought us
to the modern and progressive firms we see today.

Ability to accommodate a changing environment.

Change - Accelerated by the economic down-turn but not

a result of it. ignyte






Change

Change is not an event, it’s an evolutionary process assaulted
by random events that you can not control.

> shifts in the economy
> changing client needs
> disruptive technology
> innovative new law firm models

Legal professionals bound by tradition still view change as a
threat to the integrity of the practice.

“When you get up in the morning remember there’s a 26 year
old out there inventing something that will destroy your

business.” JohnDoerr - KP > Bill Joy - Sun Microsystems ]
ignyte






Law Firm Marketing 2.0  Evolving

We’re still in it - techniques have been somewhat refined.

“Marketing” has evolved into a common practice yet still an
alien one.

Yet to be accepted as integral to the practice and a driver of
growth.

“Marketing? Yeah we’ve got someone down the hall who
does that.”

The past was akin to running a race downhill. It has shifted to
an uphill race. Competition is fierce.

ighyte






Law Firm Marketing 2.0  Evolving

What’s normal according to most law firms?

> inborn conservatism, history of professionalism with little trust in
technology, automated solutions.
> more is better.
> value is measured by time put in not value delivered -
can’t monetize other more efficient inputs - they
become denigrated.
> prices always go up an average 5 - 7% annually.
> that’s how we’ve always done it and eventually it will work again.
> If it isn’t broken why fix it? (IOW why innovate?)

Often does not work in the best interest of clients in todays
environment.

ignyte






Law Firm Marketing 2.0  Evolving

Manufacturers and consumer products companies know
at the core of their business are customers.

An enhanced understanding of customer needs and
serving them.

One that often seems inimical to professional services.
Many law firms have yet to grasp this concept - that
marketing and competing - making and keeping new

customers - is at the core of their existence and integral to
success.

ignyte






It’'s About Them.

“| think we’re the best in our market at what we do”
Managing Partner DC law firm

What you think doesn’t cut it in a competitive
environment. It’s about what the market thinks.

| O W, it’s not about you, it’s about them. Your clients are
the center of your universe not you.

Product marketing can claim superiority. Professionals
can’t say we write better briefs, get better results - there
are ethical and practical constraints. You can’t prove it.

You have to influence them through an understanding of
and emphasis on their world not yours! ignyte






Law Firm Marketing 2.0 Evolving

The practice of marketing is divided.

Most firms still don’t understand the concept of
strategy and positioning, the purpose of which is to
connect the firm to the interests of its clients.

In fact, the single greatest performance gap that
exists is a lack of understanding about strategy and
positioning, its connection to clients and

consequently growth.






Law Firm Marketing 2.0 Evolving

The negative attitudes are changing.

Law firm management is evolving to “next generation”
thinking by leadership already dependent on and
continuously evolving with technology, the digital world,
social media and not inhibited or feeling bound by tradition.

They understand:

> the ultimate role of the firm is to generate a client.

> sophisticated marketing is integral to achieving that goal.
> leveraging technology is a huge growth enabler.
> both are a business imperative and not just a basic, expected responsibility.

> law firms sell knowledge, capability and skills - requires more input and clarity.
> the environment is tempered by competition.

> fighting competition isn’t done casually, it’s done strategically. igﬂ‘ﬁle






Law Firm Marketing
What is the new normal?

Today’s “modern” firm - there are more than you think - still evolving.

Today - very client oriented, new configurations are designed to improve
productivity, increase efficiency, simplify processes, provide access to
information when clients need it, practice legal problem avoidance and
reduce risk, help clients achieve goals, provide extraordinary service.

Productivity is defined more by value delivered to the client than # of
hours worked.

Reside in the digital age - use technology and the Internet with
sophistication.

Understand their limitations and the value of strategic partnerships.
ignhyte






Law Firm Marketing
What is the new normal?

Rather than simply profess their “greatness”, they translate their
“greatness” into value delivered to their clients, establishing a
client centered reason for being great at doing things and an
understanding of their client’s world.

They speak of a concept called value, asking -What is the real and
unique value of our firm to our clients?

The result creates the opportunity to POSITION the firm around
key strengths, client centered value and create separation from
competitive firms.

It empowers the firm’s attorneys!






Law Firm Marketing
What is the new normal?

|dentify with the client environment, needs, expectations.

Changed expectations can be met with new approaches, new
solutions. It’s called innovation. Innovative law firms? - Absolutely.

Ask yourself - What fact or value can we bring to the market that
would address those expectations and concerns?

“| understand what you want and need and what concerns you most
and I’m going to give it to you.”

Enables competitive POSITIONING = growth opportunities for the

firm.
ignyte






A BOUTIQUE FIRM

“With experience in the wide spectrum of employment-related
needs of businesses, executives, and health care facilities,
agencies and practices, our employment attorneys are highly suited
to supportyou. . . .” SNO-O-ORE

A MID SIZE REGIONAL FIRM

“The attorneys in our Labor and Employment Law Practice Group
are highly experienced in all matters pertaining to the relationship

between employers and employees. When you are challenged by a
. . . .” SNO-O-ORE.






A LARGE NATIONAL FIRM

“Our Wage-Hour team is always on top of the latest changes in
the law, regulations, and the cases that form the basis for this
type of litigation. There is no learning curve for our attorneys
when clients are threatened with an FLSA or state wage-hour

class action....... . . .” SNO-O-ORE
A GLOBAL FIRM

“Employment laws impact every company — from a start-up hiring
its first employee to a multinational powerhouse facing a complex
class action. [Our] labor and employment lawyers focus
exclusively on representing management-side clients in labor and
employment law matters. We provide counsel to a wide range of
private and public employers, from multi-national companies with
thousands of employees in numerous and distant locations, to
companies with one site and relatively few employees....” ignyte






What clients say

Clients want legal risk management, more than legal problem
solving.

They want dispute avoidance before dispute resolutions.

A "fence on the top of the cliff, not an ambulance at the bottom".






Exemplar Partners
Positioning based on client need

Your people are the heart of your organization, and a critical component of
the health of your company is compliance with State and Federal
Employment Laws and standards From workforce reduotron to antl—
d|sor|m|nat|on polloy, AR o ' |

Exemplar represents Employers in employment related litigation matters
| : R . Our team of professmnals help you to find
the most cost eﬁeotlve means of resolution and '
| = ~at the same trme

lf you are facmg a dlspute we WIH mvest in learnmg about your

needs and

ignyte






Exemplar Partners
Positioning based on client need

Exemplar Primary Care Employment Law
Exemplar’s Primary Care Employment =\ Services

~ where every move can change the outcome. This powerful
partnership with our customers

Exemplar Business Services

can make a significant difference to the bottom line of your
organization. Our Human Capital experts on the business srde work hand-
in-hand with the Exemplar legal team to |

(even before you have them) and
to

ignyte






Positioning

The most important component of a marketing program.
Addresses the need to compete imaginatively and innovatively.

Defines in greatest detail possible what the prospect clientele needs
most.

Demonstrates that you understand those needs.

Explains why you’re most capable of serving those needs.
Becomes the foundation and thrust of your marketing program and
your budget gets spent emphasizing meaningful difference and

creating a reason to be selected over your competition.

Every lawyer is empowered.

ignyte






> our law firm clients >

Corporate-actualization - seeking to understand the full potential
of what you have to offer a client and, artfully communicating
those values in a way the client can see him or herself and their
problems in the context of your law firm’s brand versus a
competitor.

Your positioning and the marketing effort it supports relates to
their world and their needs better than other firms.






The profession is highly competitive.

> Are you connecting the firm to the dynamic world of your clients?
How is your message and positioning currently structured and how
should it be structured?

> What are clients supposed to realize when they engage with your
messaging, your value proposition and your Internet based
communication?

> What makes you think you’ll be viewed differently than your
competitors?

> Why would a client do business with you over another firm?
Two key questions are on the table from clients in this environment:

> What do you stand for? ]
> What is your real and unique value? ignyte






Conclusion

Market change will continue without formal decision on the part
of law firms. Change is a constant. will evolve fully to

It’s not about you it’s about them.

Law firms have to modify their positioning and rethink how
they’re communicating their value to the market.

Leaders who are innovative will still be prosperous despite poor
economic market conditions, but late adapters and non-adapters
will be dragged down to cost competing and struggle for
survival.

POSITIONING the firm (and its partners) to align your interests
with those of your clients creates the foundation to compete and
prosper in the 21st Century. ignyte
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The NLRB Takes Controversial Steps in 2011

It has been an active year for the National Labor Relations Board. The number of cases decided
by the NLRB increased in the last two years. Thus far this year, the Board has heard 368 cases;
experiencing a 16% increase over the number of cases heard in 2010, which was a 23% increase
over the number of cases heard in 2009. The number of complaints filed by the Board also
increased by 7% in 2010 over the number of complaints filed in 2009 (2011 data has not yet been
released). Some believe the board is aggressively trying to decide as many cases as possible
before December 31, 2011, which is when recess appointee Craig Becker’s term expires. After
that, absent another recess appointment or Senate confirmation, the Board will be unauthorized
to render decisions as a two-member panel. New Process Steel, L.P. v. N.L.R.B., 130 S. Ct. 2635
(2010).

In the Board’s recent efforts to further define what actions employers can take regarding their
employees without violating the National Labor Relations Act, the NLRB has taken several
controversial actions. The NLRB’s complaint against the Boeing Company and its recent steps in
rulemaking are two actions that have garered the most attention from labor lawyers, unions, and
the legislature. In both, critics have alleged that the NLRB overstepped its authority in dictating
how employers operate their businesses. Each of these is discussed in more detail below.

The Boeing Company v. International Association of Machinists & Aerospace Workers
District Lodge 751, Affiliated With International Association of Machinists & Aerospace
Workers, Case # 19-CA-32431

On March 26, 2010, the International Association of Machinists and Aerospace Workers, District
Lodge 751, filed a charge with the NLRB alleging that the Boeing Company decided to place a
second production line for the 787 Dreamliner airplane in a non-union facility in North
Charleston, South Carolina as retaliation for the union’s strikes at the company’s Seattle,
Washington facility. After the parties failed to reach a settlement, the NLRB filed a complaint on
April 20, 2011, encompassing the union’s allegations.

The airplanes were originally to be completed by the union plant in Washington, however,

Boeing stated the new plant was necessary due to a backlog of orders. The union cites numerous
company media and employee communications as evidence of Boeing’s retaliatory intent, which
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include documents relating to Boeing’s 2009 decision to open the second production line in
South Carolina. Boeing stated the documents prove that the decision to locate the second
production line in South Carolina was a legitimate business decision.

The complaint and the Acting General Counsel’s suggested remedy of moving the second
production line back to Washington have sparked much controversy. Shortly after the complaint
was filed, the Congressional Committee on Health, Education, Labor, and Pensions wrote to the
AGC expressing concern about the chilling effects the Board’s complaint could have on
legitimate business decisions. It also condemned the Board for its timing in filing the complaint:
Boeing announced it would open the second production line in South Carolina in October 2009,
but the Board did not file its complaint until April 2011, only three months before the plant was
to begin production in July. The Committee expressed concern about the impending loss of
newly created jobs at the South Carolina plant, in comparison to no loss of jobs or work at the
Washington plant. The letter pointed out that the Washington plant had actually experienced a
workforce increase, despite the relocation of the second production line.

In June 2011, the Board granted several intervenors the right to file a post-hearing motion with
respect to their rights as employees of the South Carolina plant. The Board also granted the
Attorney Generals of sixteen states the right to file amicus briefs on “the issue of the appropriate
remedy, should the allegations of the complaint be sustained in whole or in part.” This was in
response to uproar regarding the proposed remedy of moving the new production line from South
Carolina to Washington. Administrative Law Judge Clifford H. Anderson decided several pre-
trial issues; including denying a motion to strike several incidences of hearsay in the complaint
and denying a defense that the AGC was not properly appointed when the case was filed.

On June 30, Administrative Law Judge Clifford H. Anderson denied Boeing’s motion to dismiss
the complaint or strike the injunctive relief sought. Judge Anderson found that even though no
union employees had been harmed by Boeing’s relocation of work the union had never done, the
GC could state a claim under §8(a) because the move could have reasonably resulted in a
diversion of work away from unionized employees. Boeing’s reservation of rights in the
collective bargaining agreement to place a second production line in another state was irrelevant
if Boeing used its contractual rights to punish employees for protected activity. Finally, the ALJ
rejected Boeing’s assertion that the GC’s proposed remedy of relocating the second production
line from South Carolina to Washington was unduly burdensome and overstepped the standard
remedial remedies of §8(a)(3) cases, which is limited to reinstating affected employees with back
pay. The GC argued that the Board has broad discretion to craft an appropriate remedy and this
issue was inappropriate for summary judgment because additional fact finding would be
necessary to determine whether the proposed remedy was unduly burdensome. Judge Anderson
found that the motion to dismiss had to be denied at this stage because the arguments required
facts that were not available prior to trial.

Since the ruling on the motion to dismiss, the ALJ has heard several motions for protective

orders. These were in response to the trial being moved to a larger facility to accommodate the
expected media and public attention. The case is still pending before the ALJ.
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Outside of Boeing’s NLRB case, several members of Congress have advocated Boeing’s case in
the legislature. Throughout the summer, the House Committee on Oversight and Government
Reform corresponded with Acting General Counsel Lafe Solomon regarding the Committee’s
requests for information on the Boeing case and Solomon’s hesitance to grant the request due to
his belief that he could not release numerous records regarding strategy and legal theories,
particularly since this information was not discoverable by the defendant, the case was ongoing,
and disclosure could interfere with the rights of the parties. On August 5, 2011, the Oversight
Committee subpoenaed Lafe Solomon to discuss his authority to issue the complaint against
Boeing and to present various documents related to the case. Solomon attended a hearing in
response to that subpoena and reiterated his position that he should not release numerous records
regarding strategy and legal theories due to possible interference with the rights of the parties.
Despite his protests, throughout the summer and fall, the Office of the General Counsel provided
documents related to the pending case to the Oversight Committee, and it continues to release
documents as they become available to the parties. The Oversight Committee expressed
additional concern that the Office of General Counsel was not acting with appropriate
independence from the NLRB, an allegation that Solomon denied.

The House of Representatives considered H.R. 2587: Protecting Jobs From Government
Interference Act, which would prohibit the NLRB from “ordering any employer to close,
relocate, or transfer employment under any circumstances.” The act passed the House on party
lines on September 15, 2011, with almost unanimous Republican support and Democratic
opposition. House Democrats feared the bill would spur the exportation of jobs overseas and that
it was too closely linked to Boeing, “a potent lobbying force and prominent political donor.”
H.R. 2587 and related bills are still pending in the Senate.

Along the same lines, some critics urge that the NLRB overreached its rulemaking authority by
unnecessarily interfering too closely in how employers run their businesses.

NLRB Rulemaking

Historical overview

Pursuant to 29 U.S.C.A. § 156 (NLRA § 6), “The Board shall have authority from time to time to
make, amend, and rescind, in the manner prescribed by subchapter II of chapter 5 of Title 5
(Administrative Procedure Act), such rules and regulations as may be necessary to carry out the
provisions of this subchapter.” However, the NLRB is constrained to act within the limitations
set by the NLRA and other Congressional mandates.

While the NLRB has had rulemaking authority since the NLRA was enacted in 1935, it has
limited its use of this power to make and amend procedural and jurisdictional rules. Besides the
new posting rule, the Board has only implemented one substantive rule in its seventy-six year
history.

That rule involved the determination of appropriate bargaining units in the health care industry.
The rule was proposed after years of conflicting litigation decisions amongst Appeals Courts and
regional NLRB divisions. Prior to drafting the rule, the Board met with various healthcare
constituents to gather their input on the rule. After providing initial notice of the proposed rule
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on July 2, 1987, the Board held four public hearings, the last of which lasted seven days, and
allowed an extended comment period. A revised rule was proposed on September 1, 1988 and
the Board allowed an additional 6-week period for written comments. The final rule was issued
on April 21, 1989, nearly two years after its proposal. It was then subject to a court injunction for
another two years.

The 1987 amendment was the NLRB’s first proposed substantive rule in its history. The NLRB
proposed two additional substantive rules, one in 1992 and the other in 1995, but these were
subsequently withdrawn without being enacted, partially due to Congressional blocks preventing
the NLRB from enacting the rules. The timeframe utilized to enact the 1987 rule is in stark
contrast to the Board’s most recently issued substantive rule, which was finalized less than nine
months after its proposal.

In the last year alone, the NLRB has proposed two issues for rulemaking: 1) a requirement that
private-sector employers post a notice informing employees of their NLRA rights and 2) an
amendment to representation election procedures. Both of these proposals have garnered
criticism that the NLRB has stepped outside of its rulemaking authority.

Posting Requirement

The National Labor Relations Board adopted a controversial regulation requiring private-sector
employers under its jurisdiction to post a specific notice informing workers of their NLRA
rights. 29 HRR 932, Sept. 5, 2011.

According to the NLRB, this regulation is necessary because most American workers do not
know their rights. The regulation dictates that employers must display the mandated notice on at
least an 11-by-16 inch posting. Employers are permitted to produce a combination notice of
federal labor laws, provided this “does not alter the size, format, content, or size and style of type
on the notice provided by the Board.” In addition, if an employer posts personnel policies on an
internet or internal website, it must also display an equally prominent NLRA notice or link to the
NLRB web page that contains the notice. The notice must also be posted in another language if
at least 20% of employees are not proficient in English and speak the other language.

The notice that union and non-union employers are required to post is available at
www.nlrb.eov/poster and NLRB field offices. It details employees’ right to organize, bargain
collectively with their employers, and to engage in other protected concerted activity. It also
summarizes employer and union activity that is illegal and the procedures for filing a complaint
with the NLRB.

An employer’s failure to post the notice may be treated as an unfair labor practice in and of
itself. Further, a willful failure to post the notice may serve as evidence of unlawful motive in
prosecuting other NLRA violations. While the NLRB will not inspect offices to ensure the
notice is posted, it anticipates that employees and union representatives will report employer
failures to post the notice.

Many criticize this regulation as being outside the scope of the NLRB’s authority. The NLRA,
unlike similar labor codes, does not contain a posting requirement. Board Member Brian Hayes,
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who dissented against the new posting rule, believes that alerting employees of their NLRA
rights is an admirable goal, but it does not necessarily follow that it is the employer’s duty to
inform employees of their rights to organize. Furthermore, Hayes thought that penalizing
employers for not following the requirement overstepped the NLRB’s grant of rulemaking
authority. The remaining two members of the Board who voted in favor of the new rule defended
themselves by claiming this regulation is permissible under the Board’s authority to adopt “such
rules and regulations as may be necessary to carry out the provisions of [the NLRA]J” and as a
government agency, it could fill any legislative gaps left open by Congress.

Legislation by Arizona Representative Ben Quayle is already in the works to repeal the
regulation. H.R. 2833 (2011). The U.S Chamber of Commerce, the National Federation of
Independent Business, and the National Association of Manufacturers have all filed lawsuits
asserting that the regulation is arbitrary and capricious and violates the First Amendment. The
congressional bill and lawsuits are still pending. The cases were consolidated before the federal
district court for the District of Columbia and the critics of the new rule filed a motion for
summary judgment on October 26, 2011. National Ass'n. of Mfrs. v. NLRB, D.D.C., No. 11-CV-
1629. The NLRB is expected to file its own motion for summary judgment and a hearing is
expected in December.

Meanwhile, shortly after the lawsuits were filed, the NLRB announced that the effective date of
the rule would be postponed from November 14, 2011 to January 31, 2012, to allow for greater
voluntary compliance and enhanced education and outreach to employers.

Amendments to Election Procedures

On June 22, 2011, the NLRB proposed changes to the NLRA’s current election procedures
which govern the rights of employees to establish a union in the workplace. The revisions seek to
create a more streamlined process for establishing unions in the workplace. Under the current
rules, an election may be delayed for several weeks after a petition for election is filed to handle
various pre-election evidentiary hearings. In some rare cases, elections are delayed for years due
to these pre-election issues. The proposed revisions would allow an election to take place 10-21
days after a petition because they remove the burden of resolving issues before an election that
may not need to be resolved at all, such as eligibility issues affecting less than 20% of the
proposed union or facts which are not in dispute. Instead, the changes shift these types of issues
post-election.

The two-member majority cited removing “unnecessary barriers to the fair and expeditious
resolution of questions concerning representation” as necessitating this rule. They sought to
simplify and standardize representation-case procedures by eliminating unnecessary litigation
and consolidating requests for Board review into a single post-election request. The amendments
also seek to take advantage of new technology. As authority for its position, the majority cited
the NLRA and Supreme Court cases indicating that it is within the NLRB’s sole authority and
broad discretion to establish the “procedure and safeguards necessary to insure fair and free
choice of bargaining representatives by employees.”

Critics peg the proposed revisions as providing for “quickie elections” which “minimize, or
rather, to effectively eviscerate an employer’s legitimate opportunity to express its view about
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collective bargaining,” or address appropriate unit, voter eligibility, and election misconduct.
Board Member Brian Hayes, who dissented from the proposed amendment, stated that the
changes were unnecessary and not prompted by any conflicting litigation outcomes or requests
for rulemaking. He also criticized the majority for failing to seek input from parties who would
be affected by the rule change, both employers and employees, and instituting only the minimum
permissible comment and reply period. Hayes further posited that unreasonable delays in
election procedures are not the norm and the proposed amendments don’t even attempt to
identify or address the causes of the delays in the few cases that have them. He even surmised
that NLRB vacancies, political shifts, and the Board’s inability to deal with complex legal issues
may have caused the delays in these rare cases, rather than some systemic issue in the way
elections are conducted. Hayes opined that the Board overstepped its authority with these
amendments, which fly in the face of Congress and the Supreme Court’s “favoring uninhibited,
robust, and wide-open debate in labor disputes,” stressing that “freewheeling use of the written
and spoken word ... has been expressly fostered by Congress and approved by the NLRB.” The
shortened seven-day timeframe within which employer’s must respond to a petition for election
would inevitably deny some employers, particularly small business owners, the right to counsel
and due process. Finally, because an employer’s duty to bargain begins on the election date,
shifting most contested issues to the post-election phase rather than the pre-election phase places
employers at risk if they continue to operate their business as is, before an election result has
been certified by the board.

The Board majority believes the proposed rule is procedural, and thus entirely within the Board’s
discretion and authority. Dissenting Member Brian Hayes believes the proposed changes are
substantive, and thus required a longer comment period and greater industry input before the rule
was proposed. The Board received numerous comments to these proposed revisions. A final rule
has not yet been issued.

The NLRB Going Forward

We will have to wait to see how the courts and the legislature rule on the NLRB’s recent
controversial actions. However, if a resolution is not reached soon, the NLRB may have to take a
timeout until its Board membership is replenished. Current Board Member Brian Hayes opined
that Board politics have a great effect on NLRB decisions. Recess Appointee Craig Becker’s
nomination is still pending, but the Senate previously blocked a vote on his confirmation, and his
recess appointment was seen as controversial because of this. With the Republican party
championing against the NLRB’s recent actions, it will be interesting to see how the Board rules
on these controversial matters, since the only other pending nominee, Terence Flynn, a
Republican, would create the first Republican majority on the NLRB since 2007.
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SOCIAL MEDIA

THE SEARS ADVICE MEMO

A)

B)

C)

D)

In a December 4, 2009 Advice Memorandum issued in Sears Holdings,
Case No. 18-CA-19081, the NLRB’s Division of Advice (“Advice”) first
addressed the intersection of the NLRA and social media.

In Sears, a union was seeking to organize a group of technicians who were
scattered across a wide geographic area. As part of this campaign, the
union created a website, and Facebook and MySpace pages. In addition,
Sears technicians around the county communicated with each other using a
Yahoo listserve. The listserve was not affiliated with Sears. According to
the Advice Memo, listserve participants “routinely used the list to discuss
the Union campaign and other work-related concerns.”

The Sears “Social Media Policy”: In June 2009, Sears issued a “Social
Media Policy.” In relevant part, that policy stated that “the following
subjects may not be discussed by associates in any form of social media: . .
. disparagement of company’s or competitors’ products, services, executive
leadership, employees, strategy, and business prospects.”

Once issued, the Social Media Policy became a frequent topic of discussion
among listserve participants. They wondered whether it applied to their
listserve. They expressed concern that the policy infringed on their
freedom of expression. Despite the policy, listserve members continued to
discuss union organizing on the listserve. There was no evidence presented
to Advice that Sears had disciplined any technicians for anything they said
on the listserve.





II.

E)

F)

G)

The union filed an unfair labor practice (a “ULP”) charge alleging that the
Social Media Policy chilled the exercise of protected concerted activity in
violation of NLRA Section 8(a)(1). The Region submitted the case to
Advice.

There was no evidence submitted to Advice that the employer used the
policy to discipline any employee for engaging in protected concerted
activity, and there was no evidence before Advice that the policy was
implemented in response to the union campaign, the listserve, or any other
protected concerted activity.

Advice concluded that the charge should be dismissed because the
employer’s Social Media Policy “cannot reasonably be interpreted in a way
that would chill Section 7 activity.” How did it reach that conclusion?
Relying primarily on Lutheran Heritage Village — Livonia, 343 NLRB 646
(2004), a non-social media case, Advice found that the rule did not violate
the Act because:

1) The rule covered a wide variety of activities, “the vast majority of
which are clearly not protected by Section 7,” and thus “the Policy
as a whole provides sufficient context to preclude a reasonable
employee from construing the rule as a limit on Section 7 conduct”;

2) The preamble to the policy explained “that it was designed to protect
the employer and its employees rather than to ‘restrict the flow of
useful and appropriate information.’”

3) Advice claimed that the policy sufficiently apprised employees that
while it prohibited online sharing of confidential and intellectual
property and “egregiously inappropriate language,” it did not apply
to Section 7 protected activity;

4) Employees “continued to discuss the Union campaign on the . ..
listserve after the Employer implemented the Policy” and were not
disciplined for doing so; and

5) There was no evidence that the employer implemented the policy in
response to protected activity.

THE NLRA MEETS FACEBOOK

A)

AMERICAN MEDICAL RESPONSE OF CONNECTICUT, CASE
NUMBER 34 — CA - 12576





1)

2)

3)

4)

5)

6)

7

The Union — Teamsters Local 443 — filed a ULP in early 2010. The
NLRB issued a Complaint on October 27, 2010. The case did not go
to trial but, instead, settled in February, 2011. As a result of a
settlement, there is no trial, no trial transcript, no record, and no
ruling by the NLRB or a Court of Appeals.

The employer maintained a “Blogging and Internet Posting Policy,”
which barred employees from “making disparaging, discriminating,
or defamatory comments when discussing the Company or the
employee’s superiors, co-workers, and/or competitors.”

Employee Souza “engaged in concerted activities with other
employees by criticizing [a supervisor] on her Facebook page.”
While the complaint does not allege the specifics of Souza’s
Facebook post, published reports state that, on her Facebook page,
Souza referred to her supervisor as a “17,” which was company
jargon for a psychiatric patient, and used vulgarities to mock him.
Co-workers posted supportive responses, which led to more negative
comments about the supervisor on Souza’s Facebook page.

That same day, acting pursuant to Weingarten, employee Souza
requested union representation in connection with an employer
investigatory interview. The employer denied that request, and
threatened her with discipline for making the request.

Three weeks later, American Medical Response, the employer, fired
Souza. As alleged in the NLRB’s complaint, Souza’s discharge was
in retaliation for her Facebook posting, “to discourage employees
from engaging in these or other concerted activities,” because her
Facebook posting violated the employer’s internet policies, and
because Souza “assisted the Union.”

The complaint alleged that the employer’s conduct — including its
maintenance of a “Blogging and Internet Posting Policy” — violated
Sections 8(a)(1) and 8(a)(3) of the NLRA.

The parties settled. According to an NLRB press release, the
Company agreed to “revise its overly broad rules to ensure that they
do not improperly restrict employees from discussing their wages,
hours, and working conditions with co-workers and others while not
at work.” The press release does not mention reinstatement.





B)

HISPANICS UNITED OF BUFFALO, INC., CASE NUMBER 3-CA-

27872
1)

2)

3)

4)

Carlos Ortiz, an individual, filed a ULP in November, 2010. The
NLRB issued a complaint on May 9, 2011. The ALJ decision was
issued on September 2, 2011.

The complaint alleges that an employee “engaged in concerted
activities with other employees ... by concertedly complaining on
her Facebook page regarding the working conditions of
Respondent’s employees.” Why is this allegation so important?

The complaint also alleges that, three days later, the employer fired
the employees who engaged in that “concerted activity” because
they did so, and “to discourage employees from engaging in these or
other concerted activities.

The employee posted the following on her Facebook page: “A co-
worker [Lydia Cruz] feels that we don’t help our clients enough . . .1
about had it! My fellow co-workers how do you u feel?” During the
next twelve hours, co-workers posted a number of comments,
including the following: “What the F . . . . try doing my job I have
five programs”; “what the hell, we don’t have a life as is, what else
can we do? ? ?7; “tell her to come do mt [my] fucking job m ¢ if I
don’t do enough, this is just dum.” At some point, a member of the
employer’s Board of Directors posted the following: “Who is Lydia
Cruz?” Subsequently, Lydia Cruz posted: “Mary Anna stop with
you are lies about me. I'll B at hub [the name of the employer]
Tuesday.” Cruz complained to the employer’s executive director
about the Facebook posts. According to the ALJ decision, Cruz’ text
messages to the executive director “suggests that she was trying to
get [the executive director] to terminate or at least discipline the
employees who posted the comments on Facebook.” Three days
afterwards, the executive director fired each of the employees who
made the Facebook posts at issue, telling them that those posts
“constituted bullying and harassment.” The executive director told
each of the fired employees that Cruz-Moore had suffered a heart
attack as a result of their harassment and that respondent was going
to have to pay her compensation . . . . the record establishes that
when [the executive director] decided to fire the five discriminatees
she had no rational basis for concluding that their Facebook posts
had any relationship to Cruz — Moore’s health.”





©)

5)

6)

The ALJ found that the Facebook communications at issue “in
reaction to a co-worker’s criticism of the manner in which
employees performed their jobs are protected.” Citing to Aroostook
County Regional Ophthalmology Center, 317 NLRB 218 (1995 enf.
denied on other grounds 81 F.3d 209 (D.C. Cir. 1996), where the
Board found that employee complaints to each other about schedule
changes was protected activity, the ALJ found that “by analogy, I
find that the discriminatees discussions about criticism about their
job performance are also protected.” The ALJ further explained that
“the discriminatees . . . were taking a first step towards taking group
action to defend themselves against the accusation they can
reasonably believe Cruz-Moore was going to make to management.
By discharging the discriminatees on October 12, respondent
prevented them from taking any further group action vis a vis Cruz-
Moore’s criticisms. Moreover, the fact that respondent lumped the
discriminatees together in terminating them, establishes that
respondent viewed the five as a group, and that the activity was
concerted.”

The Judge rejected the employer’s contention that the employees
forfeited the protections of the Act because they engaged in
misconduct during the course of otherwise protected activity, under
Atlantic Steel, 245 NLRB 814 (1979).

KARL KNAUZ MOTORS, INC., CASE NUMBER 13 CA 46452

D

2)

3)

Robert Becker, an individual, filed a ULP in November, 2010. The
NLRB issued a complaint on May 20, 2011, setting a July 21, 2011
trial date. The ALJ decision was issued on September 28, 2011.

The complaint alleged that Mr. Becker “posted on his Facebook
page employees’ concerted protests and concerns about
Respondent’s handling of a sales event which could impact their
earnings;” that 8 days later, Becker was fired; that he was fired
because of his Facebook posting, and that he was fired “to
discourage employees from engaging in these or other concerted
activities.” '

The ALJ concluded that Becker’s posting concerning the sales event
was protected concerted activity, but found that under Wright Line,
251 NLRB 1083 (1980), Becker was fired for a separate Facebook
posting concerning an auto accident at a related Land Rover dealer,
and not for the posting concerning the quality of the food at the sales





D)

E)

F)

event. Thus, the Judge found that the termination was not a
violation of the Act.

BUILD.COM SETTLEMENT

1)

2)

In Build.com, an employee filed a ULP on February 28, 2011. The
ULP alleged that she was terminated in retaliation for posting
comments on her Facebook page about Build.com and possible state
labor law violations, which drew responses from her Facebook
friends.

In an April 29, 2011 press release, the NLRB announced that the
case was settled. The employee declined reinstatement, but was
made whole for all lost earnings. The employer also agreed to post a
notice stating that employees have the right to post comments about
the workplace on their social media pages, and will not be
terminated or otherwise punished for doing so.

STUDENT TRANSPORTATION OF AMERICA, CASE NUMBER 34
CA 12906.

1)

2)

SEIU Local 2001 filed a ULP against Student Transportation of
America February, 2011. The charged alleged that the employer’s
computer, e-mail and electronic communications policies violate
Section 8(a)(1) of the NLRA. There, the employer suspended an
employee for her Facebook posting: “On December 13, 2010, we
read disparaging remarks you had posted on Facebook. Referring to
co-workers as Hippos is slang for hypocrite and violates our
company policy regarding social media. For posting inappropriate
comments about other employees you are suspended for one day.”

In April, 2011, the case was settled. Had it not settled, the Board
would have issued a complaint. The employee was made whole for
the pay lost due to the suspension, and the employer agreed to
change its handbook and do a posting.

WHERE DOES THAT LEAVE US WITH THE NLRB?

How do we square the Board’s decision to issue a complaint in American
Medial Response, Hispanics United, and Karl Knauz Motors with the Sears
Advice Memo? The critical difference between Sears and these cases
seems to be that in the cases, the employers discharged employees for a
Facebook posting, an activity which the Board concluded was protected
concerted activity. To further complicate things, in an April 12, 2011





General Counsel Memorandum, GC 11 — 11, NLRB General Counsel Lafe
Solomon announced that “cases involving employer rules prohibiting, or
disciplining of employees for engaging in, protected concerted activity
using social media, such as Facebook or Twitter” must be submitted to the
NLRB’s Division Of Advice.

III. THE NLRB MEETS TWITTER

1)

2)

REUTERS, CASE NUMBER 2-CA-39682

Here, the Newspaper Guild of New York filed an ULP against
Reuters. There, after a manger sent out a mass e-mail promoting an
official company twitter feed and asking people to “join the
conversation on making Reuters the best place to work,” a union
activist, in response, tweeted that “one way to make this the best
place to work is to deal honestly with Guild members.” The next
day, a manager told the activist that her tweet violated the
company’s twitter policy, which barred employees from saying
anything that would damage the company’s reputation. After being
sent to Advice, the Board authorized issuance of a complaint.
Before the complaint was issued, the case was settled as part of a
global settlement between Reuters and the union.

LEE ENTERPRISES, CASE NUMBER 28 CA 23267

Here, charging party worked as a reporter for the Arizona Daily Star,
a daily newspaper published in Tucson. He was assigned to cover
the crime and public safety beat. He was fired on September 30,
2010 for his Tweets. His Twitter account was linked to his MySpace
page and his Facebook page. He Tweeted using his home computer.
His employer provided computer, and his employer provided cell
phone. The employer had no social media policy. Over a six week
period, on his personal Twitter Feed, charging party posted a number
of provocative Tweets, including the following: “You stay

No overnight homicide? WTF? You’re slacking, Tucson.”; and “I"d
root for daily death if it always happens in close proximity to Gus
Balon’s.” In response to a story on a local television station,
charging party Tweeted criticism, closing with “stupid TV people.”
He was terminated for his Tweets.

The NLRB’s Division of Advice concluded that his discharge did
not violate the Act. Its reasoning was straight forward: his Tweets





IV.

“did not relate to the terms and conditions of employment or seek to
involve other employees in issues related to his employment.”

SOME HYPOTHETICALS

A)

B)

©

D)
E)

Is a Facebook posting about work conditions protected concerted activity?
What if no co-workers are “friends” with the person who posts? What if no
co-workers comment?

If an employee’s supervisor, who is her Facebook friend, peruses the
employee’s Facebook page, can that be unlawful surveillance in violation
of Section 8(a)(1) of the NLRA?

Assume that a person who has co-workers as Facebook friends posts the
following: “My supervisor’s pants make her look fat.” Is that protected
concerted activity? What if a co-worker comments as follows: “And that
bitch won’t give me any overtime.” Is that comment protected concerted
activity?

Is friending co-workers protected concerted activity?

Can an employer compel applicants to provide it with access to their
Facebook page? Can an employer peruse applicants’ Facebook pages or
Tweets? Is it unlawful surveillance to Google an applicant?

NLRB NOTICE POSTING

New Rule: Informing Workers of their Rights under the NLRA

IR

II.

III.

As of January 31, 2012, the NLRB will require private sector employers
(including labor unions) to notify employees of their rights under the
National Labor Relations Act by posting an employee rights notice where
other workplace notices are typically posted. The date was originally
11/14/11, but the government moved the date to give more time to
educating employers. Employers who customarily electronically post
notices to employees on a website will be required to post the NLRA rights
notice as well.

The notice states that employees have the right to act together to improve
wages and working conditions, to form, join and assist a union, to bargain
collectively with their employer, and to refrain from any of these activities.
It provides examples of unlawful employer and union conduct and instructs
employees how to contact the NLRB with questions or complaints. The
Notice is now available on the Board’s website at www.NLRB.gov/poster.

Enforcement: The Rule does not provide for workplace inspection by the
Agency. Therefore, enforcement will be left to employees, individuals, and





120693

IV.

union representatives that have access to workplaces. Failure to post the
notice will be treated as an unfair labor practice if charges are filed. The
Board anticipates handling such charges in most cases by seeking employer
compliance without the need for formal administrative action. However, if
an employer knowingly and willfully fails to post the notice, the failure
may be considered evidence of unlawful motive in unfair labor practice
proceedings involving other charges. In addition, where an employer has
failed to post the notice, the Rule allows the 6-month limitations period for
filing unfair labor practice charges to be tolled for individuals filing charges
under certain circumstances.

In Practice: Violations of this rule might be useful in organizing
campaigns, as it may generate additional unfair labor practices if charges
would otherwise be outside of the 10(b) limitations period, and can provide
additional evidence of anti-union animus, both in support of unfair labor
practice charges and in publicity campaigns against the Employer.

The National Association of Manufacturers, National Right to Work
Committee, and the U.S. Chamber of Commerce in South Carolina have
filed lawsuits seeking to enjoin its implementation. Arguments will be held
12/19 so NLRB hopes to have a ruling on the injunction before the
implementation date.
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L. THE HYBRID ACTION: RECENT CIRCUIT COURT DECISIONS ON THE
COMPATIBILITY OF FLSA COLLECTIVE ACTIONS AND RULE 23 STATE-LAW
CLASS ACTIONS

A.
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Recent Circuit Court Decisions Allowing Hybrid FLSA/Rule 23 Actions

1.

Shahriar v. Smith & Wollensky, --- F.3d ----, 2011 WL 4436284 (2d Cir.

2011)

a.

Plaintiff waiters filed suit against defendant employer alleging
violations of minimum wage and overtime provisions of the FLSA,
as well as New York Labor Law tip-sharing and overtime
provisions. Id. at *1. The district court granted plaintiffs’ motion
for Rule 23 class certification, exercising supplemental jurisdiction
over plaintiffs’ state-law claims. /d. at *4. On appeal, defendant
challenged the grant of class certification and asserted that the
court abused its discretion in exercising supplemental jurisdiction
over the plaintiffs’ state-law claims. Id. at *5. With regard to
supplemental jurisdiction, defendant argued that the Congressional
intent behind the FLSA’s opt-in requirement was undermined by
plaintiffs’ hybrid action “because those employees who do not opt-
in to the FLSA collective action would very well have their FLSA
cause of action extinguished as their FLSA claims will be
adjudicated by the dual (state) action.” Id. at *7. In its analysis,
the Court first determined that supplemental jurisdiction was
appropriate pursuant to 28 U.S.C. § 1367, where the federal and
state claims “form part of the same case or controversy,” and the
state claims do not raise complicated or novel issues of law, and do
not substantially predominate over the federal claims. Id. at *3-9.
Further, the Court found no compelling reason to decline
supplemental jurisdiction where the language of the FLSA does
not prevent the exercise of supplemental jurisdiction, its “savings
clause” states that the FLSA does not excuse noncompliance with
state law, and the legislative history provides no support for
precluding the hybrid action. /d. at *9-10. The Second Circuit
joined the Seventh, Ninth and D.C. Circuits in holding that
“supplemental jurisdiction is appropriate over state labor law class
claims in an action where the court has federal question
jurisdiction over FLSA claims in a collective action.” Id. at *10.
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2. Ervinv. OS Rest. Servs., Inc., 632 F.3d 971, 963-74 (7th Cir. 2011)

a.

Plaintiffs, former restaurant employees, brought suit against
employer alleging violations of the FLSA, Illinois Minimum Wage
Law, and Illinois Wage Payment and Collection Act. Id. at 974.
The plaintiffs simultaneously moved for conditional certification
of an FLSA collective action as well as Rule 23(b)(3) class
certification. Id. at 974. The district court granted the motion for
conditional certification and denied the motion for class
certification based on the “clear incompatibility between the ‘opt
out’ nature of a Rule 23 action and the ‘opt-in’ nature of [an FLSA
collective] action.” Id. at 975. On appeal, the Court held “that
there is no categorical rule against certifying a Rule 23(b)(3) state-
law class action in a proceeding that also includes a collective
action brought under the FLSA.” Id. a 973-74. The text of the
FLSA does not preclude state-law actions and the savings clause
preserves them. Id. at 977.

3. Wang v. Chinese Daily News, Inc., 623 F.3d 743, 761 (9th Cir. 2010),
vacated on other grounds, No. 10-1202, --- S. Ct. ---- (U.S. Oct. 3, 2011)

a.

Plaintiff newspaper reporters sued employer alleging violations of
the FLSA and California Labor Code. Id. at 748-49. The district
court certified the FLSA claim as a collective action and certified
the state-law claim as a class action under Rule 23(b)(2). Id. at
749. On appeal, defendant challenged, inter alia, the district
court’s Rule 23(b)(2) certification and exercise of supplemental
jurisdiction over the state-law claims. Id. at 753, 760-61. The
Ninth Circuit held that it was within the district court’s discretion
to exercise supplemental jurisdiction over the state-law class action
where the state-law claims did not pose novel questions of state
law, were closely related to the FLSA claim, and, though the
number of claimants and amount of potential damages in the state-
law claims might be higher due to the opt-out nature of the Rule 23
action, the state-law claims did not predominate over the federal
claims. Id. at 761-62.

4. Lindsay v. Gov’t Employees Inc. Co., 448 F.3d 416 (D.C. Cir. 2006)

a.

Plaintiff auto damage adjusters sued employer insurance company
alleging violations of the FLSA and New York State Minimum
Wage Act. Id at 418. The plaintiffs sought certification of an
FLSA collective action, as well as certification of a Rule 23 class
action. Id. The district court denied certification of the state-law
class action on the ground that the FLSA’s opt-in requirement
precluded supplemental jurisdiction over Rule 23 class members
who did not opt-in to the FLSA action. Id. The D.C. Circuit





B.
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disagreed, holding that the collective action provision of the FLSA
does not prohibit the exercise of supplemental jurisdiction over a
state-law class action which derives from “a common nucleus of
operative fact” such that the FLSA and state-law claims comprise
“one constitutional case.” Id. a 421-25.

Circuit Court Decisions Denying Hybrid Actions

1. De Asencio v. Tyson Foods, Inc., 342 F.3d 301 (3d Cir. 2003)

a.

Plaintiffs, current and former employees at a chicken-processing
plant, brought an action against their employer alleging FLSA and
Pennsylvania Wage Payment & Collection Law violations. Id. at
304. The district court granted the plaintiffs’ motion for FLSA
conditional certification, as well as their motion for class
certification pursuant to Rule 23. /d. at 304-05. On appeal, the
employer challenged the District Court’s exercise of supplemental
jurisdiction over the state-law claims. /d. at 305. The Third
Circuit, in its opinion, noted that “the disparity in numbers of
similarly situated plaintiffs” — in that case, 447 opt-in and 4,100
Rule 23 class members — “may be so great that it becomes
dispositive by transforming the action to a substantial degree, by
causing the federal tail represented by a comparatively small
number of plaintiffs to wag what is in substance a state dog.” Id. at
311. The Third Circuit declined supplemental jurisdiction over the
state-law class claims because novel and complex state contract
issues were involved. Id. at 312.

Note that, in Shahriar, the Second Circuit agreed with the Seventh
Circuit that De Asencio was “a fact-specific application of well-
established rules, not a rigid rule about the use of supplemental
jurisdiction in cases combining an FLSA count with a state-law
class action.” 2011 WL 4436284, at *11 (quoting Ervin, 632 F.3d
at 981).

2. Third Circuit to Revisit the Hybrid Issue in Fisher v. Rite Aid Corp.

a.

Fisher v. Rite Aid Corp., 764 F. Supp. 2d 700 (M.D. Pa. 2011)

(D) Plaintiff assistant store manager initiated action in the
Middle District of Pennsylvania against employer alleging
that he and other store managers were misclassified as
exempt employees in violation of the Maryland Wage and
Hour Law. Id. at 703. The plaintiff had previously
consented to be a party plaintiff in a then-pending action in
the Middle District of Pennsylvania alleging
misclassification in violation of the FLSA. Id. Shortly





thereafter, he filed in the District of Maryland a putative
class action alleging violations of the Maryland Wage and
Hour Law. Id The Maryland action was dismissed
because the Maryland Wage and Hour Law does not
govern overtime pay claims, and plaintiff’s claims were
barred by the first-to-file rule because the Maryland action
was substantially similar to the pending FLSA action. /d.
Only after the dismissal of the Maryland claim did the
plaintiff file his Pennsylvania action. /d. at 703. In the
Pennsylvania action, the defendant filed a motion for
judgment on the pleadings, pursuant to Federal Rule of
Civil Procedure 12(c), arguing that: (1) the action was
duplicative of the pending FLSA action to which plaintiff
was a party; and (2) the Pennsylvania Rule 23 class action
was incompatible with the FLSA action. Id. Plaintiff
countered that the Maryland court dismissed the action so
that the Pennsylvania court could decide both the FLSA
and Rule 23 actions. Id. at 704. The Pennsylvania district
court affirmed its prior ruling that “a Section 216(b)
collective action and a Rule 23 class action are ‘inherently
incompatible,”” and “[t]o allow a section 216(b) action to
proceed accompanied by a Rule 23 opt-out state law class
action claim would essentially nullify Congress’s intent in
crafting Section 216(b) [to avoid representative action] and
eviscerate the purpose of Section 216(b)’s opt-in
requirement.” Id. at 705 (citations omitted). The Court
held that this incompatibility extends to separately filed
actions. Id. at 705-06.

b. Fisher v. Rite Aid Corp., et al., No. 11-1685 (3d Cir. Mar. 17,
2011)

@) The matter is currently on appeal, pending before the Third
Circuit.

) Oral argument is scheduled for January 13, 2012.

3) The United States Department of Labor has submitted an
amicus brief in support of the appellant.

II. EXEMPTION OF PHARMACEUTICAL SALES REPRESENTATIVES
A. Circuit Split on Exemption Issue

1. PSRs not exempt in the Second Circuit

NYI-4408650v1 -4-
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2.

a.

In re Novartis Wage and Hour Litigation, 611 F.3d 141, 149 (2d
Cir. 2010)

(D

Plaintiffs, current and former PSRs, appealed from district
court judgment granting defendant-employer’s motion for
summary judgment on the ground that plaintiffs are exempt
outside salespeople and/or administrative employees. Id. at
143. The Secretary of Labor participated as amicus curiae,
taking the position that PSRs do not fall within the FLSA’s
administrative or outside sales exemption. Id. at 149. The
Second Circuit gave “controlling deference” to the
Secretary’s interpretation of her own regulation, finding
that the PSRs in that case were misclassified as exempt. Id.
According to the Court, it is undisputed that PSRs do not
sell pharmaceuticals to wholesalers or pharmacies, but
rather promote the drugs to physicians, and “a person who
merely promotes a product that will be sold by another
person does not, in any sense intended by the regulations,
make the sale.” Id. at 153. “The physician is of course an
essential step in the path that leads to the ultimate sale of a
Novartis product to an end user; a patient cannot purchase
the product from a pharmacy without a prescription, and it
is the physician who must be persuaded that a particular
Novartis drug may appropriately be prescribed for a
particular patient. But it is reasonable to view what occurs
between the physicians and the Reps as less than a ‘sale.””
Id. at 154. Further, the Court held that the PSRs did not
satisfy the administrative exemption because they fail to
meet the “discretion and independent judgment” prong.
Specifically, the Court concluded that the PSRs did not
satisfy this prong because there was no evidence that PSRs
“have any authority to formulate, affect, interpret, or
implement Novartis’s management policies or its operating
practices, or that they are involved in planning Novartis’s
long-term or short-term business objectives, or that they
carry out major assignments in conducting the operations of
Novartis’s business, or that they have any authority to
commit Novartis in matters that have significant financial
impact.”

PSRs exempt in the Ninth and Third Circuits

a.

Christopher v. SmithKline Beecham Corp., 635 F.3d 383, 400-401
(9th Cir. 2011)

(1

Plaintiff PSRs brought suit against their employer
challenging their exempt status as outside salespeople
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under the FLSA. Id. at 385. The district court granted
defendant’s motion for summary judgment and plaintiffs
appealed. Id. The Secretary of Labor appeared as amicus
curiae, supporting plaintiffs, and taking the position that
they are not exempt employees. Id. at 391. The Court
analyzed the case “within the framework of how
[defendant] sells its ‘Rx only’ products to an ‘ultimate
user.” A key, undisputed fact underlying [the Court’s]
analysis is that the ultimate user—the patient—cannot
purchase a prescription drug without first obtaining a
physician's authorization.” Id. The Ninth Circuit
concluded that the Secretary’s “about face” interpretation
of the regulation, “expressed only in ad hoc amicus filings,
is not enough to overcome decades of DOL nonfeasance
and the consistent message to employers” that PSRs are
exempt salespeople. Id. at 400, 401. When taking into
account the “heavily regulated” nature of the
pharmaceutical industry, PSRs “share many more
similarities than differences with their colleagues in other
sales fields” in that “PSRs are driven by their own ambition
and rewarded with commissions when their efforts generate
new sales|[,] . . . receive their commissions in lieu of
overtime and enjoy a largely autonomous work-life outside
of an office[.]” Id. at 400-01. The Court held that PSRs
are indeed exempt outside sales employees. Id. at 401.

b. Smith v. Johnson and Johnson, 593 F.3d 280 (3d Cir. 2010)

(1

Plaintiff PSR filed an action against employer challenging
her exempt status under the FLSA. Id. at 283. The
defendant moved for summary judgment arguing that
plaintiff was exempt either as an outside salesperson or an
administrative employee. Id The district court held that
the outside salesperson exemption did not apply, but that
plaintiff was an exempt administrative employee. Id. The
Third Circuit affirmed, holding that the administrative
exemption applied to plaintiff because her position required
“independent and managerial qualities,” and she “executed
nearly all of her duties without direct oversight.” Id. at
285.

c. Baum v. AstraZeneca LP, 372 Fed. Appx. 246 (3d Cir. 2010)

(1)

Plaintiff, a former PSR, brought an action against her
former employer alleging violation of Pennsylvania’s
Minimum Wage Act based on the employer’s failure to pay
her for overtime work. Id. at 247. Defendant filed a





3.

motion for summary judgment, and the district court found
that plaintiff was an outside salesperson exempt from the
overtime requirements of Pennsylvania law. Id. at 246-47.
The Third Circuit affirmed on a different ground, finding
plaintiff to be an exempt administrative employee. Id. at
248. Noting the substantial parallel between the
Pennsylvania law and the FLSA, the Court looked to
federal law regarding the FLSA for guidance in applying
the Pennsylvania exemption. I/d. at n.4. Plaintiff’s
promotional activities “were directly related to
[defendant’s] general operations” and her work required the
exercise of discretion and independent judgment, thereby
qualifying her for the administrative exemption. Id. at 248-
49 (citation and quotations omitted).

Will the Supreme Court resolve the split?

a. Christopher v. SmithKline Beecham, Corp., No. 11-204 (U.S. Aug.
17,2011)

(1)  On August 12, 2011, plaintiff-appellant filed a petition for
a writ of certiorari before the Supreme Court. On
October 17, 2011, defendant-appellee filed its response,
taking the position that certiorari should be granted due to
the confusion and uncertainty caused by the circuit split
between Christopher and Novartis and its financial
implications to the pharmaceutical industry as a whole.

III.  DUKES AND ITS PROGENY

A.
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Dukes v. Wal-Mart Stores, Inc., 222 F. R. D. 137, 188 (N.D. Cal. 2004)

1.

The case was filed in the Northern District of California in June 2001.
The female plaintiffs, current and former Wal-Mart employees, filed their
complaint on behalf of themselves and others similarly situated, alleging
that Wal-Mart discriminated against them on the basis of their sex by
denying them equal pay and promotions. The Plaintiffs sought injunctive
relief, including posting, training and a prohibition on sex discrimination.
They also sought monetary damages in the form of back pay, and punitive
damages (cap of $300,000 per person). The district court certified the
following class: “All women employed at any Wal-Mart domestic retail
store at any time since December 26, 1998, who have been or may be
subjected to Wal-Mart's challenged pay and management track
promotions policies and practices.” Id. at 188. This was a total of 1.5-2
million women or more. Id. at 142. According to the district court, a
“common feature” was that “in-store pay and promotion decisions are
largely subjective and made within a substantial range of discretion by





store or district level managers” and this “provides a wide enough conduit
for gender bias to potentially seep into the decision.” Id. at 153. The
District Court held that “the predominance test turns on the primary goal
of the litigation, not the potential size of a punitive damage award.” Id. at
171. The Court examined plaintiffs’ own affidavits to determine whether
injunctive relief was their “primary goal.” Id. In her declaration, Betty
Dukes stated: “My primary goal [in this litigation] is to ensure that the
employment practices at Wal-Mart which hinder the progress of women
wishing to enter management be changed to ensure fair and equitable
treatment of female employees, and to ensure women receive equal pay.”
Id (quoting Dukes Decl. §20). The district found that the named class
representatives “affirm[ed] that their central motivation for participating in
this action [was] to improve opportunities for women at Wal-Mart” and
the inclusion of claims for punitive damages did not preclude class
certification under Rule 23(b)(2) because the damages did not
predominate. /d.

B. Dukes v. Wal-Mart Stores, Inc., 603 F.3d 571, 612 (9th Cir. 2010)

1. On appeal, Wal-Mart contended that the district court erred by, inter alia,
holding that the class met the commonality and typicality requirements of
Rule 23(a), and failing to recognize that claims for monetary relief
predominated claims for injunctive relief. /d. at 579. The Ninth Circuit
affirmed class certification, stating that: “Evidence of Wal-Mart's
subjective decision-making policies suggests a common legal or factual
question regarding whether Wal-Mart's policies or practices are
discriminatory.” Id. at 612. The Court also held that “[e]ven though
individual employees in different stores with different managers may have
received different levels of pay or may have been denied promotion or
promoted at different rates, because the discrimination they claim to have
suffered occurred through alleged common practices-e.g., excessively
subjective decision making in a corporate culture of uniformity and gender
stereotyping-the district court did not abuse its discretion by finding that
their claims are sufficiently typical to satisfy Rule 23(a)(3).” Id. at 613.
The Ninth Circuit further found that: “[T]he predominance test turns on
the primary goal and nature of the litigation-not the theoretical or possible
size of the total damages award. A comparison between the amount of
monetary damages available for each plaintiff and the importance of
injunctive and declaratory relief for each is far more relevant to
establishing predominance than the total size of a potential monetary
award for the class as a whole.” /d. 603 F.3d at 612.

C. Dukes v. Wal-Mart Stores, Inc., 131 S. Ct. 2541, 2557 (2011)

1. Issues:
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a. Whether claims for monetary relief can be certified under Federal
Rule of Civil Procedure 23(b)(2) and, if so, under what
circumstances.

b. Whether the class certification ordered under Rule 23(b)(2) was
consistent with Rule 23(a).

Oral Argument was held on March 29, 2011, and the Court issued its
opinion on June 20, 2011.

Justice Scalia, writing for the majority, noted that “the members of the
class . . . held a multitude of different jobs, at different levels of Wal—
Mart's hierarchy, for variable lengths of time, in 3,400 stores, sprinkled
across 50 states, with a kaleidoscope of supervisors (male and female),
subject to a variety of regional policies that all differed . . . Some thrived
while others did poorly. They have little in common but their sex and this
lawsuit.”

On the first issue — whether claims for monetary relief can be certified
under Federal Rule of Civil Procedure 23(b)(2) — the Court reversed the
Ninth Circuit 9 to 0: “Rule 23(b)(2) applies only when a single injunction
or declaratory judgment would provide relief to each member of the class.
It does not authorize class certification when each individual class member
would be entitled to a different injunction or declaratory judgment against
the defendant. Similarly, it does not authorize class certification when
each class member would be entitled to an individualized award of
monetary damages.” Id. at 2557 (emphasis in original).

On the second issue — whether the Rule 23(a) factors were satisfied — the
Supreme Court reversed the Ninth Circuit 5 to 4: “The crux of this case is
commonality—the rule requiring a plaintiff to show that ‘there are
questions of law or fact common to the class.” Rule 23(a)(2). That
language is easy to misread, since any competently crafted class complaint
literally raises common ‘questions.”” Id. at 2550-551 (citations omitted).
“What matters to class certification ... is not the raising of common
‘questions'—even in droves—but, rather the capacity of a classwide
proceeding to generate common answers apt to drive the resolution of the
litigation. Dissimilarities within the proposed class are what have the
potential to impede the generation of common answers.” Id. at 2551
(citation omitted). Plaintiffs must “demonstrate that the class members
have suffered the same injury” not “merely that they have all suffered a
violation of the same provision of law.” Id. at 2551. An alleged policy of
“allowing discretion by local supervisors over employment matters” was
insufficient to establish commonality where plaintiffs had “not identified a
common mode of exercising discretion that pervades the entire company.”
Id. at 2554-55.





D.
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Dukes’s Progeny

1. Wang v. Chinese Daily News, Inc., 623 F.3d 743, 753-55 (9th Cir. 2010),
vacated, --- S. Ct. ----, 2011 WL 4529957 (Oct. 3, 2011)

a.

Plaintiff newspaper reporters sued their employer seeking
allegedly unpaid overtime under the FLSA and California Labor
Code. Id. at 748-49. The district court certified the FLSA claim as
a collective action and certified a state-law class action under Rule
23(b)(2). Id at 749. At trial, Plaintiffs won a verdict of $7.7
million. On appeal, defendant challenged, inter alia, the district
court’s Rule 23(b)(2) certification and supplemental jurisdiction
over the state-law claims. Id. at 753, 760-61. The Ninth Circuit
held that it was within the district court’s discretion to exercise
supplemental jurisdiction over the state-law class action where the
state law claims did not pose novel questions of state law, were
closely related to the FLSA claim, and, though the number of
claimants and amount of potential damages in the state-law claims
might be higher due to the opt-out nature of the Rule 23 action, the
state law claims did not predominate over the federal claims. Id. at
761-62. The Ninth Circuit affirmed the district court’s certification
of a Rule 23(b)(2) class that included claims for monetary relief.
Id. at 754. 1t found that monetary relief did not predominate where
plaintiffs sought to enjoin allegedly injurious employment policies.
Further the Court concluded that claims for money and injunctive
relief were “closely related.” Id.

2. Chinese Daily News, Inc. v. Wang, Lynn, et al., --- S. Ct. ----, 2011 WL
4529957 (Oct. 3, 2011)

a.

On October 3, 2011, the Supreme Court granted a petition for a
writ of certiorari. In its two-sentence opinion, the Court vacated
the judgment of the Ninth Circuit awarding $7.7 million to
California employees alleging wage-and-hour class claims, and
remanded the case to the Ninth Circuit in light of the Court’s
recent holding in Dukes, 131 S. Ct. 2541.

3. Dukes v. Wal-Mart Stores, Inc., No. C-01-2252-CRB, Dkt No. 767 (N.D.
Cal. Oct. 27, 2011)

a.

On October 27, 2011, plaintiffs in Dukes filed a Fourth Amended
Complaint in the Northern District of California. Plaintiffs’ claims
of sex discrimination based on pay and promotion are limited to
Wal-Mart’s California stores. Plaintiffs allege that more than
90,000 women, current and former employees, have been affected
by Wal-Mart’s discriminatory practices. Plaintiffs’ attorneys
intend to file similar actions in states across the country.
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Application of Wal-Mart v. Dukes to FLSA Conditional Certification

1. Ruiz v. Serco, Inc., No. 10-cv-394-bbc, Dkt. No. 103, 2011 U.S. Dist.
LEXIS 91215 (W.D. Wis. Aug. 5, 2011)

a.

Plaintiffs filed an FLSA action against their employer, challenging
their exempt status. Individual managers, with the guidance of the
human resource department’s labor codes, would assign employees
their exempt or non-exempt status. Although Dukes addressed
Rule 23 class certification, the Court found it to be “instructive” in
holding that “it is not enough for plaintiffs to raise a common
question as to whether they and other employees with some similar
job duties were properly classified as exempt. . . Rather, the
answer to that question must be susceptible to proof that can be
extrapolated to the class plaintiffs seek to represent. In this case, it
would be difficult to generate common answers in light of the
individualized inquiries arising from the wide variations in duties,
experience, responsibility, discretion and supervisors on the part of
the potential class members.” Again, citing to Dukes, the Court
explained that “a company-wide policy giving discretion to local
managers or program directors is not a ‘policy’ capable of
evaluation on a class-wide basis.” Plaintiffs’ motion for
conditional certification was denied.

2. MacGregor v. Farmers Ins. Exchange, No. 10 Civ. 03088, 2011 WL
2981466 (D.S.C. July 22, 2011)

a.

Plaintiffs filed an FLSA action against their employer alleging
unpaid overtime worked. Id. at *1. The named plaintiffs moved
for conditional certification of the FLSA action. Id. Plaintiffs
characterized defendant’s alleged failure to pay overtime as a
“common policy or plan.” Id. at *3. The Court disagreed: “This is
not a policy or plan, but rather a result, which plaintiffs claim is
caused by a conglomeration of defendant’s policy and practices.”
Id. The Court noted that “[w]hen alleged FLSA violations stem
from the enforcement decisions of individual supervisors without a
company-wide policy or plan directing those enforcement
decisions, collective treatment is not appropriate.” Id. (citation
and quotations omitted). Although an “unwritten policy” could
suffice to make plaintiffs similarly situated, no such policy was
adequately alleged. Id. at *4. The Court found Dukes to be
instructive, though it addressed Rule 23 certification, because just
as in Dukes, the plaintiffs alleged a policy of allowing supervisor
discretion. Id. “[I]f there is not a uniform practice but rather
decentralized and independent action by supervisors that is
contrary to the company's established policies, individual factual
inquiries are likely to predominate and judicial economy will be
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hindered rather than promoted by certification of a collective
action.” Id Plaintiffs’ motion for conditional certification was
denied.

3. Troy v. Kehe Food Distribs., Inc., No. C09-0785JLR, 2011 WL 4480172
(W.D. Wash. Sept. 26, 2011)

a.

Plaintiffs filed a hybrid action alleging against their employer
violations of both FLSA and state-law overtime provisions. Id. at
*3. Plaintiffs moved for FLSA collective action certification and
Rule 23 class action certification. Id. at *1. The Court granted the
Rule 23 motion where the employer admitted that all plaintiffs had
the same job duties and there were common questions of fact and
law, including whether the tasks performed by plaintiffs qualified
as “making sales,” under the state outside sales exemption. Id. at
*10. In determining whether Dukes precluded certification of an
FLSA collective action, the Court noted that the FLSA’s
“similarly situated’ requirement is less demanding than the Rule
23 commonality requirement that was at issue in Dukes.” Id. at *8.
Further, unlike in Dukes, “no such inquiry into individual
supervisors’ discretionary decisions [was] required.” Id. The
Court granted plaintiffs’ motion for collective action certification.
Id.

4, Spellman v. Am. Eagle Express, Inc., No. 10-1764, 2011 WL 4014351
(E.D. Pa. July 21, 2011)

a.

In a prior order, the Court had granted plaintiffs’ motion for FLSA
conditional certification of a class of defendant’s former and
current delivery drivers who may have been owed overtime under
the FLSA. Id. at *1. Defendant filed a motion to reconsider that
order in light of Dukes. Id. The Court denied the motion. Id.
“Unlike Rule 23 class actions, the FLSA requires collective action
members to affirmatively opt in to the case. See § 216(b). To
determine whether the proposed group of plaintiffs is ‘similarly
situated,” and therefore qualified to proceed as a conditional
collective action, a district court applies a two-step test. In the first
step, which is assessed early in the litigation process, the plaintiff
at most must make only a ‘modest factual showing’ that the
similarly situated requirement is satisfied. The Plaintiffs have
made this modest factual showing, and this Court's analysis is not
affected by Dukes. The second step of the collective action
certification process will be conducted at the close of class-related
discovery, at which time this Court will conduct ‘a specific factual
analysis of each employee's claim to ensure that each proposed
plaintiff is an appropriate party.” At this second stage, [defendant]
may argue that Dukes's analysis of what constitutes a ‘common
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question’ is persuasive to this Court's analysis of whether an FLSA
collective action should be certified.” Id. at n.1 (citations omitted).

V. FOCUS ON INDEPENDENT CONTRACTORS
A. The Costs of Misclassification

1. The Department of Labor has recently explained that worker
misclassification has been a growing problem, estimating that it has cost
the federal government nearly $40 billion in tax revenues since 1996.
Statement of Seth D. Harris, Deputy Secretary U.S. Department of Labor
Before the Committee on Health, Education, Labor, and Pensions U.S.
Senate, June 17, 2010 (available at
http://www.dol.gov/_sec/newsletter/2010/20100617-2.htm).

B. Anti-Missclassification Initiatives on the Rise
1. The Senate has introduced:

a. Payroll Fraud Prevention Act, S. 770, 112th Cong. (2011):
amendment to FLSA requiring notice to worker of proper
classification and civil penalties for misclassification (in
committee).

2. The House has introduced:

a. Employee Misclassification Prevention Act, H.R. 3178, 112th
Cong. (2011): amendment to the FLSA requiring companies to
keep records of non-employee workers and presuming employee
status where no records are kept (in committee).

C. Recent Federal Enforcement Efforts
1. DOL Memorandum of Understanding

a. The DOL is finding ways to share information among DOL
agencies, and among DOL agencies and other federal and state
agencies. On September 19, 2011, the Department of Labor signed
a memorandum of understanding with the IRS whereby the two
agencies will share data and coordinate enforcement efforts to
curtail employee misclassification. Labor agencies of seven states,
including Connecticut, Maryland, Massachusetts, Minnesota,
Missouri, Utah and Washington, also signed memoranda of
understanding with the DOL, and Hawaii, Illinois, Montana, and
New York are expected to follow suit.
http://www.dol.gov/opa/media/press/whd/WHD20111373.htm.

2. IRS’s Voluntary Classification Settlement Program
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C.

On September 21, 2011, the IRS announced the launch of its
Voluntary Classification Settlement Program, pursuant to which
taxpayers may “reclassify their workers as employees for
employment tax purposes for future tax periods with partial relief
from federal employment taxes,” changing, for example, the
prospective classification of an independent contractor to an
employee.
http://www.irs.gov/businesses/small/article/0,,id=246013,00.html.

(D

@

)

Eligibility: To be eligible to participate in the program, the
taxpayer must have consistently treated the worker as a
nonemployee; must have filed all Form 1099s for that
worker for the last three years; must not be under audit by
the IRS; must not be under audit by DOL or state agency
regarding classification of workers; must have complied
with the results of any previous audit concerning
classification of workers.

VCSP Agreements: Although the taxpayer is not granted
complete immunity, if that taxpayer agrees to prospectively
treat the class of workers as employees in the future, the
taxpayer will: pay only 10% of the employment tax liability
that might have been due on the workers’ compensation for
the most recent year; not be liable for interest or penalties;
not be subject to an employment tax audit regarding the
workers being reclassified.

Taxpayers must apply using Form 8952, Application for
Voluntary Classification Settlement Program, available at
http://www.irs.gov/formspubs/article/0,,id=242970,00.html

“Right to Know Under the FLSA”

(1)

In the Fall of 2010, in an effort to foster transparency and
to ensure employers’ compliance, the DOL’s Wage and
Hour Division proposed to update the recordkeeping
regulation under the FLSA with the “Right to Know Under
the FLSA,” “in order to enhance the transparency and
disclosure to workers of their status as the employer’s
employee” or as an independent contractor, “and if an
employee, how their pay is computed.” The public will be
invited to comment on the proposed revisions and possible
alternatives.
http://www.dol.gov/whd/regs/unifiedagenda/fall2010/1235-
AA04.htm.

Congressional hearings

-14-





NY1-4408650v1

(1) On November 3, 2011, the House Subcommittee on
Workforce Protections held a hearing on the topic of
“Examining Regulatory and Enforcement Actions Under
the Fair Labor Standards Act.”

(a) At the hearing, legislators expressed concerns about
investigatory action by the DOL which “can have a
chilling effect on job-creators[.]” Opening
comments of Chairman Tim Walberg.

(b) The DOL emphasized that the critical protections
provided by the FLSA “cannot be fully realized in
the absence of the effective enforcement of these
laws by the [DOL].” Testimony of Nancy J.
Leppnick, Deputy Wage and Hour Admin., U.S.
DOL.

3. Recent State Enforcement Efforts

a.

New York’s Construction Industry Fair Play Act, N.Y. LAB. LAw
§§ 861-861-f

(H
2

3)

Effective October 26, 2010

The New York State Department of Labor has found that
14.8% of New York’s construction workers are
misclassified as independent contractors at any one time.

In response, on August 27, 2010, the Construction Industry
Fair Play Act (“Fair Play Act”) was enacted, setting out a
rebuttable presumption that construction workers are
employees, rather than independent contractors, and tests to
determine whether the presumption is met. See N.Y. LAB.
LAw §§ 861-861-f.

Presumption of Employee Status: The Act sets forth a new
Article 25-B in the New York Labor Law that creates the
presumption that a person hired by a contractor in the
construction industry is an employee unless “three
prescribed criteria” are established, or, that person is a
“separate business entity” as defined in the Fair Play Act.
N.Y.LaB. LAw §861-c. The three prescribed criteria are:

(2) The individual is free from control and direction in
performing the job, both under his or her contract
and in fact;
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(b)

(c)

The service must be performed outside the usual
course of business for which the service is

performed; and

The individual is customarily engaged in an
independently established trade, occupation,
profession, or business that is similar to the service
at issue.

A person is a “separate business entity,” and can thus be an
independent contractor, if the following criteria are met:

(a)

(b

(c)

(d)

(e)

)

)]

(h)

@

The business entity is performing the service free
from the direction or control over the means and
manner of providing the service, subject only to the
right of the contractor for whom the service is
provided to specify the desired result;

The business entity is not subject to cancellation or
destruction upon severance of the relationship with
the contractor;

The business entity has a substantial investment or
capital in the business entity beyond ordinary tools
and equipment and a personal vehicle;

The business entity owns the capital goods and
gains the profits and bears the losses of the business
entity;

The business entity makes its services available to
the general public or the business community on a
continuing basis;

The business entity includes services rendered on a
Federal Income Tax Schedule as an independent
business or profession;

The business entity performs services for the
contractor under the business entity’s name;

When the services being provided require a license
or permit, the business entity obtains and pays for
the license or permit in the business entity’s name;

The business entity furnishes the tools and
equipment necessary to provide the service;
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“

)

(6)

) If necessary, the business entity hires its own
employees without contractor approval, pays the
employees without the reimbursement from the
contractor and reports the employees’ income to the
Internal Revenue Service;

k) The contractor does not represent the business
entity as an employee of the contractor to its
customers; and

)] The business entity has the right to perform similar
services for others on whatever basis and whenever
it chooses.

Posting Requirements: The Fair Play Act also requires
contractors to conspicuously post an onsite notice (to be
published by the Commissioner of Labor) that, among
other things, “describes the responsibility of independent
contractors to pay taxes required by state and federal law,
the rights of employees to workers’ compensation,
unemployment benefits, minimum wage, overtime and
other federal and state workplace protections, and the
protections against retaliation and the penalties in this
article if the contractor fails to properly classify an
individual as an employee.” The notice must also include
contact information for individuals to file complaints or
inquire with the Commissioner of Labor about
classification status. N.Y.LAB. LAw § 861-d. A contractor
who violates the posting requirement is subject to a penalty
of up to $2,500 for the first violation, and up to $5,000 for a
“subsequent violation within a five year period.” N.Y.
LaB.LAw § 861-¢.

Retaliation: The Fair Play Act prohibits retaliation against
an individual who has made or threatens to make a
complaint that rights have been violated under the article,
for causing any proceeding to be brought under the article,
or for testifying or providing information concerning a
violation. N.Y.LAB. LaAw §861-f.

Penalties: The Fair Play Act imposes civil and criminal
penalties on a contractor who “willfully fails to classify an
individual as an employee.” Notably, the term “willfully
violates” is defined as when “a contractor knew or should
have known that his or her conduct was prohibited by this
section.” The civil penalty for a first-time violation is
$2,500 per misclassified employee, and $5,000 for each
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subsequent violation within a five-year period, while
criminal penalties are misdemeanors. A contractor
convicted of a misdemeanor under this section can face
debarment and lose the right to bid on certain government
projects for one year from the date of any first
misdemeanor conviction or five years from the date of a
subsequent violation. More importantly, any officer of a
corporation or shareholder owning more than 10% of the
corporation who knowingly permits a violation of the Fair
Play Act is subject to the same civil and criminal penalties
as the employment entities. N.Y. LAB. LAw §861-¢.

V. CLASS ACTION WAIVERS IN ARBITRATION AGREEMENTS

A.
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Recent Supreme Court Cases

1. AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011)

a.

On April 27, 2011, the Supreme Court considered “whether the
[Federal Arbitration Act] prohibits States from conditioning the
enforceability of certain arbitration agreements on the availability
of classwide arbitration procedures.” Id. at 1744.

Plaintiffs were customers of AT&T Mobility who entered into a
contract for cellular phone service. The contract provided for
arbitration of all disputes between the parties, but required that
claims be brought in the parties’ “individual capacity, and not as a
plaintiff or class member in any purported class or representative
proceeding.” Plaintiffs filed suit against AT&T in the U.S. District
Court for the Southern District of California, alleging false
advertising and fraud. AT&T moved to compel arbitration under
the terms of its contract with Plaintiffs. The trial court denied the
motion, concluding that the arbitration provision was
unconscionable because AT&T had not shown that bilateral
arbitration adequately substituted for the deterrent effects of class
actions.

On appeal, the U.S. Court of Appeals for the Ninth Circuit
affirmed the decision of the district court. The Ninth Circuit held
that California’s Discovery Bank Rule, which deemed a class-
action arbitration waiver to be unenforceable when it is part of an
adhesion contract, damages are predictably small and the consumer
alleges a scheme to cheat consumers, was simply “a refinement of
the unconscionability analysis applicable to contracts generally in
California.”
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The Supreme Court concluded that the Federal Arbitration Act
preempted the Discover Bank rule. “[C]lass arbitration, to the
extent it is manufactured by Discover Bank rather than consensual,
is inconsistent with the FAA” because it (1) sacrifices informality,
transforming arbitration into a slow and costly process; (2) leaves
required procedural formalities and due process rights in the hands
of arbitrators; (3) increases risks to defendants; and (4) is poorly
suited “to the higher stakes of class litigation.” 131 S. Ct 1751-52.
A 5-to-4 majority concluded that the Discover Bank rule disfavors
arbitration by allowing a party to a consumer contract to demand
classwide arbitration ex post. Id. at 1750. The Court held that
when an agreement is “silent on the question of class procedures,
[it] could not be interpreted to allow them because the changes
brought about by the shift from bilateral arbitration to class-action
arbitration are fundamental. This is obvious as a structural matter:
Classwide arbitration includes absent parties, necessitating
additional and different procedures and involving higher stakes.
Confidentiality becomes more difficult. And while it is
theoretically possible to select an arbitrator with some expertise
relevant to the class-certification question, arbitrators are not
generally knowledgeable in the often-dominant procedural aspects
of certification, such as the protection of absent parties. The
conclusion follows that class arbitration,” as required by Discover
Bank, “is inconsistent with the FAA.” Id. at 1750-51 (citation and
quotations omitted).

2. Sonic-Calabasas A. v. Moreno, - S. Ct. ----, 2011 WL 2148616 (Oct. 31,
2011)

a. On October 31, 2011, the Supreme Court granted a petition for a
writ of certiorari. The Court vacated a California Supreme Court
ruling that an employee with a wage claim against his employer
had a right to an informal hearing before the State Labor
Commissioner (“Berman hearing”) notwithstanding an arbitration
agreement between the employee and employer in which the
employee waived the option of such a hearing. Sonic-Calabasas
A. v. Moreno, 247 P.3d 130 (Cal. 2011).

b. FAA preemption articulated in Concepcion may be extended to a
state law that deems Berman waivers unconscionable and contrary
to public policy.

B. Reconsideration in Light of Concepcion

1. Sutherland v. Ernst & Young LLP, 768 F. Supp. 2d 547 (S.D.N.Y. 2011)
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The plaintiff brought an FLSA collective action alleging that her
employer violated the FLSA and New York laws by failing to
compensate plaintiff and others similarly situated for overtime
worked. The defendant moved to compel arbitration of the
plaintiff’s claims on an individual, rather than classwide, basis in
accordance with the class waiver provision in the parties’
arbitration agreement. The Court denied the defendant’s motion
and found the arbitration agreement to be unenforceable. Applying
the Second Circuit’s test set forth in /n re American Express
Merchants’ Litigation, 554 F.3d 300 (2d Cir. 2009), the Court
found that “[i]n the totality of the circumstances . . . the class
waiver provision is invalid because it prevents [the plaintiff] from
vindicating her statutory rights.” Sutherland, 768 F. Supp. 2d at
551. If her only option were to prosecute her claims on an
individual basis, the expenses would “dwarf her potential
recovery,” and because the arbitration agreement left the award, if
any, of attorneys’ fees to the discretion of the arbitrators, the court
found that the plaintiff would be essentially unable to retain any
legal representation to pursue her claim. Id. at 551, 553. Further,
the Court held that enforcement of the class waiver at issue would
bestow upon the employer “de facto immunity from liability.” Id.
at 554. Ernst and Young’s motion for reconsideration in light of
Concepcion is currently pending before the district court.

2. Chen-Oster v. Goldman, Sachs & Co.,2011 WL 2671813 (S.D.N.Y. July
7,2011)

a.

The Court declined to reconsider, in light of Concepcion, its
holding that an arbitration agreement between employer and
employee was unenforceable where it precluded the plaintiff
employee from enforcing her federal statutory right under Title VII
to be free from a pattern and practice of gender discrimination —a
right which the plaintiff could not vindicate individually. The
Court distinguished Concepcion, in that it addressed preemption of
state contract law. Id. at *3. Rather, Chen-Oster, involved the
issue of “whether the FAA's objectives are also paramount when,
as here, rights created by a competing federal statute are infringed
by an agreement to arbitrate.” Id. The Court noted that “this case
implicates federal statutory (Congressionally-created) rights, not
the ‘judicially-created obstacle to the enforcement of agreements to
arbitrate’ that was at issue in Concepcion.” Id. “[T]he right at the
center of this case is not the right to proceed on a class basis but
rather the right to vindicate a claim that an employer has engaged
in a pattern or practice of discrimination. Under the law as it
currently stands, the plaintiff may not do so individually.” Id.
“Furthermore, it remains the law of the Second Circuit that an
arbitration provision which ‘precludes plaintiffs from enforcing
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their statutory rights’ is unenforceable. . . To the extent that
[plaintiff] has a substantive right under Title VII to bring a pattern
or practice claim rather than an individual disparate impact claim,
she would be precluded from enforcing that right by the arbitration
clause in her employment contract” Id. at *4 (citation omitted).

VI. RECENT DEVELOPMENTS IN NEW YORK WAGE-HOUR LAW

A.

NY1-4408650v1

New York Wage Theft Prevention Act, N.Y. LAB. LAW §§ 195, 215

1.

On December 13, 2010, Governor Paterson signed into law the Wage
Theft Prevention Act (S.8380 and A.11726). The legislation, which went
into effect on April 9, 2011, modifies sections 195 and 215 of the New
York Labor Law, and requires employers to provide additional
information to employees on wages, enhances penalties for violations of
state wage law, and expands the scope of the New York wage statute's
retaliation provision, among other things.

Additional Content in Wage Notice to Employees: The New York Labor
Law previously required employers to provide newly hired employees,
both exempt and nonexempt, with written notice of their rate of pay,
regular pay date and, if applicable, overtime rate of pay. The Act requires
employers to provide the following additional information in the written
notice: how the wage payment is calculated (e.g. hourly, salary,
commission); allowances, if any, claimed as part of the minimum wage
(e.g. tip, meal, or lodging); the employer's name and any "doing business
as" names; the physical address of the employer's main office or principal
place of business (and, if different, a mailing address); the employer's
telephone number; plus other information deemed "material and
necessary" by the Commissioner of Labor. For all nonexempt employees,
the notice must also contain the employee's regular hourly rate and
overtime hourly rate. In addition, the Commissioner has discretion to
waive or alter the notification requirements for employers deemed
"temporary help firms" under New York Labor Law. N.Y.LAB. LAW

§ 195.1(a).

Frequency of Wage Notice: The Act also changes the frequency with
which employers must provide the written notice to employees. Under the
Act, notice must be issued not only when an employee is hired (as is
currently required), but also (i) on or before February 1 of every
subsequent year, and (ii) at least seven days prior to any changes to the
information contained in the wage notice, unless such changes are
reflected in the wage statement employers must provide with each
paycheck. N.Y.LAB. LAW § 195.

Language of Wage Notice to Employees: The Act specifies that the wage
notice must be provided in English and, if applicable, the primary
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language of each employee. The Commissioner of Labor is directed to
prepare template wage notices in English and additional languages chosen
in the Commissioner's discretion. If an employee identifies as his or her
primary language a language for which a template is not available from
the Commissioner of Labor, an employer complies with this requirement
by providing the notice in English. N.Y.LAB. LAW § 195.1(a), (b), (¢).

Employee Acknowledgment of Receipt of Wage Notice: Previously,
employers had to obtain, and maintain for six years, a signed and dated
employee acknowledgment each time a wage notice is provided. The Act
adds additional required elements to the acknowledgment--employees
must affirm that: (i) they accurately identified their primary language to
the employer; and (ii) the employer provided the notice in such language
or, if the Commissioner of Labor has not made a template notice available
in such language, in English. N.Y. LAB. LAwW § 195.1(a), (c).

Remedies for Failure to Provide the Written Wage Notice: If an employer
fails to provide the written wage notice within 10 business days of an
employee's date of hire, the Act permits both the employee and the
Commissioner of Labor to bring an action against the employer. An
employee may recover $50 for each work week in which a violation
occurred, up to a maximum of $2,500, plus costs, reasonable attorney's
fees and injunctive relief. The Commissioner, likewise, may recover $50
per workweek per employee, but there is no cap on damages in an action
by the Commissioner. The Act provides employers with two affirmative
defenses. An employer can avoid liability if it demonstrates that it: (1)
paid all wages legally required; or (2) had a good faith, reasonable basis
for not providing notice. N.Y.LAB. LAW § 198.1-b.

Wage Statements: The Act also requires employers to provide employees
with additional information in the mandatory statement issued with every
payment of wages. Previously, under New York regulations, the wage
statement must list hours worked, rates paid, gross wages, allowances, if
any, claimed as part of the minimum wage, deductions and net wages.
The Act requires employers to include the following information in every
wage statement (some of which was previously required by the
regulations): dates of work covered; name of employee; name, address and
phone number of employer; rate or rates of pay and basis thereof (e.g.
hourly, salary, commission); gross deductions, allowances claimed as part
of the minimum wage, and net wages. Under the Act, employers must
provide non-exempt employees with the following additional information:
regular rate of pay, overtime rate of pay, number of regular hours worked,
and number of overtime hours worked. Employers must retain wage
statements for six years. N.Y.LAB. LAW § 195.3.

Remedies for Failure to Provide Wage Statement: The Act also allows
employees to bring civil actions against employers who do not furnish the
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10.

11.

requisite wage information with each pay stub. The Act calls for
employers to pay $100 damages for each week the law is violated, up to
$2,500, plus costs, attorney's fees and injunctive relief. The
Commissioner of Labor may also bring such an action and assert claims
for the same relief, except there is no similar cap on damages. In
defending such actions, the Act affords employers the same two
affirmative defenses that are available when defending wage notice
claims. N.Y.LAB. LAaw. § 198.1-d.

Increased Damages for Failure to Pay Wages: The Act increases damages
available for failure to pay wages. Previously, employees could recover,
as liquidated damages for failure to pay wages due, 25% of unpaid wages.
The Act increases liquidated damages to 100% of wages owed. The Act
also clarifies that employees may recover prejudgment interest on unpaid
wages. N.Y.LAB.LAaw § 198.1-a; N.Y. LAB. LAW § 663.

Expanded Retaliation Provision: The Act also expands the retaliation
provision of New York's wage statute. Previously, an employee could
bring a claim for retaliation against an employer that "discharge[s],
penalize[s], or in any other manner discriminate[s] or retaliate[s] against
an employee" that complains to the employer or the Department of Labor
"that the employer has violated any provision of" New York's wage
statute.

Under the Act, the provision is amended to prohibit retaliation against an
employee (i) who complains to the employer, the Department of Labor,
the New York Attorney General, "or any other person," that an employer
"engaged in conduct that the employee, reasonably and in good faith,
believes violates any provision of" the New York wage statute or any
order by the Commissioner of Labor, or (ii) "because such employer . . .
believes that such employee has made a complaint to his or her employer,
or to the [Commissioner of Labor], or to the attorney general . . ., or to any
other person, that the employer has violated any provision of this chapter,
or any order issued by the" Commissioner of Labor. N.Y. LAB. LAW

§ 215.1(a).

Additional Retaliation Remedies: The Act clarifies and expands the
remedies available to employees asserting retaliation claims under New
York's wage law. Previously, an employee bringing an action for a
violation may seek "all appropriate relief," including "lost compensation,"
"damages," reinstatement to the employee's former position, and
reasonable attorneys' fees. Under the Act, an employee may also seek an
order "enjoining the conduct of any person or employer," liquidated
damages of no more than $10,000, and an award of front pay in lieu of
reinstatement. N.Y.LAB. LAw § 215.2(a).
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12.

13.

14.

Criminal Liability for Partnerships and LLCs: The Act expands criminal
liability to partnerships and limited liability companies. The Act calls for
criminal penalties of up to one year in prison and a $20,000 fine for failure
to keep or furnish proper records or pay minimum wage or overtime
compensation in accordance with New York Labor Law. N.Y.LAB. LAW
§ 215.3.

Postings of Wage Violations: The Act also empowers the Commissioner
of Labor to require employers to post a summary of the employer's wage
violations in the workplace and, for willful violators, to affix violations in
an area visible to the general public. N.Y. LAB. LAw § 219-c.

Tolling Statute of Limitations: The Act does not alter the six year statute
of limitations for wage suits, but does adds a tolling provision whereby the
statute of limitations is tolled from the earlier of either the date an
employee files a complaint with the Department of Labor or the date the
Commissioner commences an investigation. N.Y. LAB. LAw § 198.3.

Recent Decisions

1.

Kuebel v. Black & Decker Inc., 2011 WL 1677737 (2d Cir. May 2, 2011)

a. Plaintiff-employee, a retail specialist, sued under both the FLSA
and the New York Labor Law on behalf of himself and a class of
employees. Defendant won summary judgment, and Plaintiff
appealed. Before the Second Circuit, the following two claims
were at issue:

(1) whether the time the plaintiff spent commuting between the
job site and home was compensable for employee working
out of his home and several job sites; and

(2)  whether he should have been paid for overtime hours
worked that he did not record.

The first claim, the commute time issue, rested on a theory that
based on tasks plaintiff performed at home before and after
commuting, the commuting was “integral and indispensable” to his
principal job activities, and thus should have been compensated.
Id. at *S. The court found this argument to be “largely beside the
point” since it is well-established in the law that normal home to
job site travel time is not compensable. Id. at *6. The tasks he
performed at home did not affect his home to job site travel,
particularly as he was not bound to perform the home tasks
immediately before or after his travel time. Id.

On the second claim, the court felt that plaintiff’s recollected
estimates of the time he worked were sufficient to meet the burden
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of showing hours worked to the employer, and that there should
not be a heightened standard just because the plaintiff allegedly
falsified his timesheets. Id. at *8-9. Further, despite the fact that
there were written policies suggesting all time worked should be
recorded, this was an insufficient basis for summary judgment
where, as here, there was testimony that plaintiff was instructed not
to record more than forty hours per week. Id. at *10. On the issue
of employer knowledge of the plaintiff working overtime, the fact
that the plaintiff claimed he complained to his supervisor raised a
sufficient question of material fact to avoid summary judgment.

Id at *11. The Court also overturned the district court’s finding of
a lack of willfulness, finding it premature. Id. at *11.

Myers v. Hertz Corp., 624 F.3d 537 (2d Cir. 2010)

a.

The Second Circuit decided three issues, the most pertinent of
which being whether New York Labor Law § 191, which governs
the timing of wage payments, provides an independent, substantive
right to unpaid wages. The Court found that § 191 “only involves
the timeliness of wage payments, and does not appear to afford to
plaintiffs any substantive entitlement to a particular wage.” Id. at
545. Since the New York Labor Law provides substantive
protection for overtime under a different set of statutes, the § 191
claim was “nothing more than an alternative method of seeking
redress for an underlying FLSA violation.” Id. at 546. It did not
create any new substantive rights.
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Third, Sixth, Seventh, Ninth, and
Tenth Circuits

Profile

Matt Lampe represents employers throughout
the country in class action and other complex
litigation, including cases under the FLSA,
ERISA, Title VII, ADA, and ADEA. He has
extensive experience leading the defense of
clients facing employment class actions across
multiple jurisdictions. Matt also defends
employers in a wide variety of single plaintiff
lawsuits, including discrimination, wrongful
discharge, invasion of privacy, and benefits
cases. In addition to defending their interests
in litigation, Matt counsels clients across a
broad spectrum of employment law and
litigation avoidance topics. He has particularly
deep experience in wage and hour compliance
and audit strategies.

Matt leads the Firm's Labor & Employment
Practice in the New York Office. He speaks
frequently throughout the country on
employment-related topics, including class
action defense and wage and hour compliance.
His publications include "Procedural
Approaches for Countering the Dual-Filed FLSA
Collective Action and State-Law Wage Class
Action," 20 Lab. Law. 311 (2005). Heis a
contributing author to the "Labor and
Employment Law Blog: The Official Blog of the
New York State Bar Association's Labor and
Employment Section,” in which he writes
about significant developments in labor and
employment law.

Matt is a Feliow in The College of Labor and
Employment Lawyers. He is a life member of
the U.S. Court of Appeals Sixth Circuit Judicial
Conference and is a member of the Labor &
Employment Law Committee of the
Association of the Bar of the City of New York
and the Labor and Employment Law Sections
of the American Bar Association and the New
York State Bar Association.

EXPERIENCE
HIGHLIGHTS

Alderwoods defeats
class certification in
nationwide off-the-clock
case

AstraZeneca defeats
pharmaceutical
representative
misclassification claims
and class certification in
Pennsyivania, New
York, and California

Scotts Company wins
sanctions against
plaintiff and her
attorney

AREAS OF FOCUS

Labor & Employment

Class Action
Employment Litigation

Federal and State
Wage-Hour Counseling
& Litigation

Single & Multiple
Plaintiff Employment
Litigation

HONORS &
DISTINCTIONS

Consistently named to
"America's Leading
Lawyers" by Chambers
USA, The Best Lawyers
in America, New York
Super Lawyers, and The
Legal 500





Marc Romano

OwnerfPresident, Ignyte Inc. Legal Industry Branding
Rachester, New Y ork Area  Managemant Consulting

Current  President/Owner | contact - marc@igryte.ms at lgnyte Inc.
Fast  MajorAccount Directar at ICE Communications
Senior Account Brand Manager at BBD&C New York
Account Manager at Young&Rubicam New York
Edusation  Saint John Fisher College

Wehsttes Company Yebsite
Public Profie  niipuswsswlinkedin sorinfianyte

Summary

ignyte is a brand advisory company vertically focused on the legal profession. We help our clients create growth through market positioning, competitive
differentiation, client retention strategies and the creation of client centered value models that leverage unique strengths.

We work with boutique and mid size law firms in U.S. and Intemational markets.

We engage with our clients in the development of the 21st Century law firm, firms that are better positioned to market effectively and set a course for
heaitiy growth in a changing industry, an Intemet based business society, and a global marketplace.

The legal profession is experiencing fundamental change due to the evolving needs of the market, disruptive innovation caused by new applications in
technology, and the increasing population of progressive firms that more effectively meet the “high value” needs of clients.

We view change as a constant in business. Markets and the inputs that affect them continuously evolve. To remain relevant, companies must evolve and
adapt. Law firms that do not evolve to accommodate market change will, in time, become largely irrelevant and unable to effectively compete.

Ignyte provides four critical values;

1. We develop brand and market positioning that aligns a law firm's interests with those of its clients, acts as a strategic foundation for marketing, and
builds the vaiue of the brand as a business asset.

2. We connect people inside the firm with the brand to maintain competitive strengths and drive growth by:
>Creating a more innovative culture.
>Aligning people, processes, and behavior with brand strategy.

3. We apply metrics to measure brand/market related activities and performance. Metrics are linked in with brand and market strategy and are created to
measure performance against a critical success factor.

4, We develop Web 2.0 strategy - web applications that facilitate participatory information sharing, knowledge exchange and collaboration.

Specialties
Our website is a deep knowledge share on the changing legal profession and the driving forces behind this evolution.

Our client’s single commonality is their desire to change perception, enhance business performance and evolve to a stronger market position.

Let's talk about your biggest performance and growth challenges and how we can help you solve them. Lunch is on us.

Experience

President/Owner / contact - marc@ignyte.ms
Ignyte Inc.

Management Consulting indusiry

Aprit 1996 - Prosent (15 years 8 months)

Focus: Legal Profession Branding / Market Positioning
Locations: Rochester - Manhattan - Toronto

website: http://www.ignyte.ms

Contact: Marc Romano

marc@ignyte.ms

website: http:/Amwww.ignyte.ms

Ignyte is a premier provider of brands that transform business.
We focus on the legal profession.

Major Account Director
ICE Communications
August 1984 — April 1996 (1 year 9 morths)





Senior Account Brand Manager

88D&0 New York
August 1989 ~ June 1984 (4 years 11 months)

Account Manager
Young&Rubicam New York
January 1883 ~ August 1988 (8 years & months)

Education

Saint John Fisher College
Management/Economics
Palm Beach Junior College - Preparatory School

Economics - Audit
University Of Rochester

Strategic Planning

Brand Management

BBDO/Omnicom, Corporate University, New York, NY

Strategic Market Planning

Competitive Strategy

Young&Rubicam, Corporate University, New York, NY

Certificate — Red Box Institute - Effective personal leadership and human management insight. 1993
Certificate —Red Box institute ~ Mastering change through continuous

innovation. 1993

Completed extensive training in the areas of Leadership, Negotiation and Business Management.





